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About this report

In the Treasury Portfolio 20089 Budget Statement the National Competition Council
(Counci) set out a summary of the products and services it proposed to provide during the
yearto deliveih 1 a 2 dzi 02 YS® ¢ K Sd dutputizffotithe Dréasuy @A0892 YS | v
Portfolio Budget Statements are below.

Outcome

¢tKS | OKAS@SYSyid 2F STFFSOUABS IyR FI AN
infrastructure for the benefit of the community

The outcome relates to th&reasun? dzil 02 YS 2F WgStf TFTdzy OGA2yAy3d Yl

The Council reportedne output in the Treasury 206@0 Portfolio Budget Statements.

Output 1: advice to governments omfrastructure accessssues

TKA& |yydzZt NBLE2NI FRRN
I.

S &nd privtles inbrizstidn £ Q& | OO
2y GKS 3Sy0deqa 3I20SNY |

Baa
yOS NNJ} yaSyYSyiaa
K & .

e /KILIISNI M LINPOARSA t NBaARSYiQa NBOASg 2°

relevant to the Council during 20a3.

e  Chapter 2 repogon theCounciRa LIS NJF 2 NIZ00§09iSits RigzdiR y 3
making recommendations to Ministers on applications for declaration and
certificationand on applications regarding thie2 dzy OA £ Qa ¢ 2 NJ LJdzNBR dzl y (i |
National Gas Law.he chapter also reports on relevant legislative developments
and on matters relating to the effectiveness of the National Access Regime
required under section 290 of tHeade PracticesAct 1974(Cth) Thediscussion
in this chapterelatesii 2 (G KS / 2 dzy OA f QaitsQukdme @l Sy 08 Ay | OK,;
output.

o Chapter 3 provides an overview of organisational governance and performance.

e [/ KFLIISNI n LINE @A RéfmandicksSatethehtdAgrQO@.Qa | dzRA

Sumnary resources for the 20089 output are tabulated on pag88.

Compliance with the Department of the Prime Minister and Cabimefuirements for
annual reports is shown guages57-58.
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Third party access arrangements in states and territories

In Australia third party access to monopoly infrastructure services is regulated through the
National Access Regime in Part IlIA of Tnede Practices Ad974(Cth)(TPA and through

state or territory access regime3he two approaches are complementary and the TPA
contains provisions for determining which regulatory regime applies in any situation, thus
largely avoiding the prospect of conflicting regulatory requirements.

The National Access Regime apptieserally across all of the countridnder the regime,

an infrastructure owner may choose to submit an access arrangement toAtstralian
Competition and Consumer Commiss{@&€CC{Efor approval Where an access arrangement

is approved, the terms of that arrangement set the basis for access to the relevant services.
Where there is no AC&pproved access arrangement (or effgetistate / territory access
regime) a person seeking access to an infrastructure service may apply to the National
Competition CouncilGounci) for a recommendation that the designated Minister declare
the service.

The Council considers applications digclaration of services against the declaration criteria

in the TPA. It then makes a recommendation to a designated Minister who decides the
application after considering a parallel set of criteria. If a service is declared, it is brought
g AU KAY sndgdtiditearbittate hr@ngements. These arrangements require that asset
owners and access seekers negotiate access terms, and where an agreement cannot be
reached provide for the AC@&arbitrate access disputes.

A state or territory government may enact access regimes that provide for access to
infrastructure services in the relevant jurisdiction. There are two broad approaches to
implementing such regimes: one involves regulating particun@astructure services or an
infrastructure sector; the other takes a more general approach where a state or territory
regulatory body is empowered to set access terms on a case by case basis.

Under he TPA state and territory governments may apply to the Council to have their
access regimes certified as effective. Where a state or territory regime is certified, that
regime will apply to the xclusion of other forms of access regulatiorhe certification
process is designed to ensure state and territory access regendsody the same
principles that underpin the national approach and to allow statd tarritory regimes to

take precedence where they are found to be effective. The principhet must be
considered in relation to a certification application address:

o the scope of an access regime

Except access to telecommunications infrastructure which is regulated at a national level
under Part XIC of the TPA.

See clauses 6(#») of the Competition Principles Agreement.
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o the treatment of interstate issues
o a negotiation framewdk for determining access
o dispute resolution

o promotion of efficiency.

Where the Council receives an application for certification it must recommend to the
Commonwealth Minister whether or not a regime should be certified as effective. In
deciding whether taecommend that a regime be certified as effective, the Council must:

o assess whethethe access regimis an'gffective access reginiby applying
the relevantprinciples set out in the Competition Principles Agreement
(CPA (summarised above)

o have regard to the objestof Part IlIA of TRAnd

o not consider any other matters.

During 20081 cp G KS / 2 dzy OAf O2 y & A RS Ngplieatiori oS theb { 2 D2 @8
certification of its water infrastructure services access regime. In substance this regime

mimics the National Access Regime, substituting the Independent Pricing and Regulatory

Tribunal of NSWIRARYT for the ACC@s the arbiter of access disputes and an |PAR®rt

and a decision by the NSW Premier for irecess of declaring a service under Part IlI1A of

the TPA. As at 30 June 2009, the Council had made its final recommendation on the NSW
certification application but the Commonwealth Minister had yet to make his decision. The

| 2dzy OAf Qa NBORBY RWRIE h0O2 ¥ (GA & KB GAYS 2F (GKS aAiAyAh

Subsequentlygn 13 August2009 the Minister for Competition Policy and Consumer Affairs

acceptedi KS / 2dzy OAf Qa NBO2YYSYyRIFGA2y GKIFIG GKS b{?2
period of 10 years. Givesome of the services to which the NSW regime applies are already

declared and subject to the National Access Regithe immediate practical effect of

certification is a change in the body that would arbitrate any access disputes and the
revocation of thedeclaration of the relevant services under the National Access Regime

now that the services are subject to a certified state access regime

In its draft and final recommendations on the NSW water industry access reiene
Council noted thah state or territory access regime that merely replicates the declaration
and negotiate/arbitrate approach already available under the general provisions of the
National Access Regime appears to offelelibenefit while arguably adding to cost and
dzy OSNIFAyded Ly GKS [/ 2dzyOAftQa @AaASg | 00Saa 1z
coordinated consideration across jurisdictions would be valuable and where a regulatory
approach tailored to the likely naturef access issues in the water sector is highly desirable.
Governments have adopted such an approach in the regulation of access in the energy
sector. Instead of potentially fragmented jurisdictional regulation, a coordinated national
approach would likelyeduce uncertainty and costs for access seekers and existing water
infrastructure owners and encourage efficient use of and investment in water
infrastructure.

Page2



The Council is conscious that third party access to water infrastructure is a relatively new

issue and that the level and nature of any access that may be sought is uncertain. In the

/| 2dzy OAf Qa @GASg (GKS 3ASYSNJIf LINE A &aA2ya 2F (KS
sufficient to address any access issues that arise in the neart telith asset owers

submitting undertakings to the ACC&@& access seekers making declaration applications

and in the medium term a cooperative approach (along the lines of that adopted for access

to energy infastructure) has significant merit. This approach also has the advantage of
establishing a national basis for access regulation while retaining direct state and territory

authority.

Under the Competition and Infrastructure Reform Agreement reached on uéiey 2006
(CIRA Australian governments agreed to submit their access regimes for certification by the
end of 2010. In a number of cases this is to be preceded by reviews of the regimssite en
they remain relevant and effective. At 30 June 2009, the Council had received no
applications in respect of the regimes covered by the CIR® Council was also yet to
receive applicatios for the certification of the coordinated access regimes that apply to
energy infrastructure.

While it is appropriate for certification applications to await the outcomes of reviews of
access regimes where these are to be undertaken, time is running maitstate and
territory governments should look to commente process for obtaining certification of
other regimes well in advance tife December 2010 deadline.

Declaration of infrastructure services

During 200809 a significant declaration matter was the consideration of access to the

services provided by various Pilbara iron ore railways apdrby BHmBIlliton Iron OrePty

Ltd (BHPB or Rio Tinto Iron Orety Ltd(RTIQ. In a series of applications for declaration

Fortescue Metals Groupimited (FMQ and its subsidiaryfhe Pilbara InfrastructurBty Ltd

(TP)I LILX A SR T2 NJ I OOS a Railviag (an applicati@rilodged in BuSe@O0K)y

and to RTIQBamersleyand Robenv I A f ¢ @& | Yy R . Railwag@@ppli€a@onhsR a ¢ 2 NI K &
lodged December/January 2008). Allf applications have been the subject of past Council
recommendations.

o In May 2006 the then Treasurer was deemedhave declined the
application for declaration of the Mt Newmaailway servicavhen the
time in which he was required to make his decision expired. The Council had
recommended that declaration be granted.

o In October 2008 the Minister for Competition Policy and Consumer Affairs
F OOSLIISR (KS / 2 dzy &nil deCared BEB/iOea Mrovifled Byt G A 2 v &
the HamersleyRobeand Goldsworthyailways.
¢ KS [/ 2dzy OAf Q&f thede applidaioBsNdadi Beénysubject to a series of legal
challenges in the Federal Couthe Full Federal Coudnd the High CourtThese various
actions dl proved unsuccessful with the2 dzNJi & dzZLJK2f RAy 3 (GKS [/ 2dzy OAf Q
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these applications on the merits and make recommendations to Ministers. Of particular

note in 200809, the High Courtinanimously dismissed BH Qa FTA Y I § I LILIS |- f AY
running production processroceedings. In a single judgmetrthe HighCourt held that the

Pilbara railway services sought to be declared by FMG in 2004 were capable of being

O2yaARSNBR F2NJ RSOtINIiGA2yT NB2SOlAy3a .1t.Qa
WLINE RdzOG A 2y LINE O $HgCsuitfoted the/nedd 2oAmedret PaIADK S
GKS ¢t! Ay | YFIYYySN KIFd Wg2dzZ R | ROAWESHEQGIKS | i

of the National Access Regime.

Inthe/ 2dzy OAf Qa @GASs GKAA Aa | aA3IYyAFAOIY(d RSOAAa)
courts regarding the need to apply PHIA of the TPA with a focus on its economic
objectives.

.® Mn b2@SYOSN) Hnny GKS aAyAadilStid@eened OAaA2Y A
decision in the case of the Mt Newmaailway) were subject to review proceedings in the

Australian Competition TribundTribunal. On 22 January 2009 the Tribudatermined it

would hear the four matters together. A hearing is expected to commence in September

20009.

In its previous annual report the Council expressed concern that delays in the process for
considering applications of access to monopoly infrastructure were impeding the operation
of the National Access Regime established in Part llIA of theThBACoucil recommended
consideration of a series of amendments that would prevent well resourced parties,
particularly infrastructure service providers, from frustrating the declaration process and
better enable the Council and the Tributalcounter delaying efforts.

On 7 April 2009 the then Minister for Competition Policy and Consumer Affairs announced

several proposed amendments to the TPA, including several steps responding to the

| 2dzy OAf Qa208y QAN ABAOlI yite FTNBY (GKS /2dzyOAf Qa
proposing to:

o create binding time limitgor decisionmakers, and generally limit merits
review to information submitted to the regulatamplementing
commitments under theCIRA

o provide scope for bindintHo-coverag€Xulings exempting services from
declaration for a 20 year period

o focus considration of health and safety issues associated with access on
the arbitration stage of the process

o provide that only services that are subject to certiftdte or territory
access regimeare exempt from declaration

3 BHPBIlliton Iron Ore Pty Ltd v National Competition CoyadD8] HCA 45
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. provide that in the event a Minister does not make a decision in a required
time period heorsheA & RSSYSR (G2 KI @S | OOSLIWISR GKS /
recommendation, rather than to have declined an application in all cases

. remove uncertailt & G2 GKS /2dzyOAtQa |oAfAle G2
amendments to applications

. allow the Tribunato determine whether a declaration decision should be
stayed pending the Tribur@la RSGSNXYAYF GA2Y 2F | NBOASSH |

o provide for costs to be awarded in relation to applications to the Tribunal

. reform Council and AC@@ministrative processes, and Tribupabcesses,
to improve the timeliness of outcomes.

The Council welcomes these proposals and looks forward to the swift passage of amending
legidation.

Accesgegulation under the National Gas Law

Access to natural gas transmission and distribution pipeline systems is regulated under the
National Gas LawNGL) and National Gas Ruled@R, which commenced on 1 July 2008.
These arrangements, developed under the auspices of Energy Ministers via a cooperative
national approach, replaced the formé&fational Third Party Access Code for Natural Gas
Pipeline Systems\N@tional Gas Cogé'

Underthe NGLthe Council recommends on whether particular natural gas pipeline systems
should be subject to access regulation (covered). The Council also recommends in relation
to the price regulation and green field exemptionadable under the NGIAs well as these
recommendatory roles, the Council is responsible for determining whether covered
pipelines should be subject to full regulation light regulationand for classifyingipelines

as transmission or distribution pipelines.

The Council considered two matters in 2008 relating to the regulation of access to
natural gas pipelines

On 8 September 2008 East Australian Pipeline Pty Limited made an application to the
Council for a decision to apply light regulatimnthe services of the covered portion of its
Moomba to Sydney Pipeline. On 19 November 2068,&ouncil made a decision in favour

of the application.

On 22 April 2009 Jemeraas Networks (NSWjmited made an application to the Council
for a decision to reclassifyts Wilton to Newcastle (Northern Trunk) and Wilton to
Wollongong (Southern Trunk) transmissipipelines as distribution pipelines. The Council

4 TheNational Gas Codeas relevant for the regulation of gas transmission and distribution

pipelines prior to 1 July 2008.
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released its decision on 29 June 2009, determining that the pipelines be reclassified as
distribution pipelines.

David Crawford
President
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2 The National Access Regime and the National Gas Law

The National Access Regime, established by Part IlIA drdlde Practices Act 19T4PA,
provides a legal avenue through which an access seeker can gain access to the services
provided by an infrastructure facilitysuch as a railway, port, or other handling, transport

or communications facility on commercial terms and conditions. It is achanism that is
available when attempts at commercially negotiated access are unsuccessful.

The regime provides an important means of promoting competition in markets where the
ability to compete effectively is dependent on being able to use monopolgsintrcture. At

the same time the regime ensures that infrastructure owners receive a commercial return
and incentives for efficient investment are not affected.

Part 1lIA of the TPA provides three alternative pathways for providing third parties with
acces to infrastructure services. These are:

o declaration, which provides access seekers with a legal right to negotiate
terms and conditions for access with the service provider of a declared
service

o an effective access regime established by a stateroitory (a service that
is subject to an effective regime certifiedhder Part IlIA is immune from
declaration), or

o a voluntary access undertakingade by a service provider and accepted by
the Australian Compétdbn and Consumer CommissiohGCL

Applications for declaration and certificatiaare made to the Council which assesses the
application and conducts a public consultatiprocess before making a recommendation to
the relevant Minister.

Upon receiving an application for declaration, the Council must consider the application
against the declaration criteria (set out in sectiG(2) of the TPA) and other prescribed
factors in Part IlIA of the TPA. Based on its assessment the Council must make a
recommendation to the designated Minister who decides using parallel criteria whether to
declare or not declare the service to which access is sought. If the designated Minister
makes a decision to declare the service, then access seekers acquire a legal right to
negotiate access with the service provider. If necessary, the AG@Ggh arbitration, will
determinedisputesover the terms and conditions access.

For the purpose of the National Access Regime, a service does not include the supply of
goods or the use of intellectual property or the use of a production proaesspt to the

extent that these are an integral but subsidiary part of a service. Services already subject to

'y WSTFFSOGAGSQ | O0Saa NRepeddy the ADCEeyexcltdod S a a
from declaration.
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Upon receiving an application for the certificatioha state or territory access regime, the

Council must consider the application against the guiding principles in clauses 6(2) to 6(5) of

the Competition Principles Agreemer@RA. In summary, this involvesssessing whether

the access regime has an appropriate framework, consistent with the abpédpartllA of

the TPA, to promote competitive and efficient outcomes. The Council mitkes
recommendation to the designated Minister on applications for certification. Because

certification removes the entitlement to seek a recommendation for declaration, the

Council seeks to ensure that state or territory access regipnegide rights equivalent to

0K2a4S 3IFAYSR dzyRSNJ RSOf I N} A2y d 2 KSNE GKSNB Aa
seeking access must use that regime.

Since the Parliament amended the TPA in 2006 the Council has beeredetquuse its best
endeavours to make a recommendation on a declaration application within four months
and on a certificationapplication within six months from the date it receives the
application.

The Council has a similar role emdhe National Gas LavNGl) and National Gas Rules
(NGR, whereby it makes recommendations to the relevant Minister(s) on the coverhge
natural gas pipeline systems. Commencing operation on 1 July 2008, thamMdGNGR
replaced the formerNational Third Party Access Code for Natural Gas Pipeline Systems
(National Gas CodeUnder the NGLthe Council also has the tasks of:

J deciding the form of regulation of natural gas pipeline systems (light or full
regulation),

o classifyingpipelines (agransmission or distribution), and

o recommending in relation to various exemptions for greenfields gas
pipelines.

¢CKS / 2dzyOAE Q4 6 2NJ 2aid Natota Gadllaii A 2y S O
matters

At the commencement of 20089, the Counit had three declaration matters on hand.
These were applications by The Pilbara Infrastructure Pty TR) (a wholly owned
subsidiary ofFortescue Metals Group LimitedNIQ) for the declaration of rail track
services provided by various railways in the Pilbara, Western Austhaliaddition, the

¢ NB | & dzNB NXdacisioR 9rS Y0B&R to decline an applicationy bFMG for a
recommendation to declare a service provided by the Mt NewrRailway was before the
Australian Competition Tribunélribunal). The Council received no new applications for the
declaration of infrastructure services during the year.

The Council received one new application for the certificatiba state or territory access
regime in 20089. This was an applicatidny the NSW Premidor the certification of the

NSW water industry infrastructure access regime. There were no ongoing matters regarding
the certification of state and territory aess regimes
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The National Access Regime and the National Gas Law

The Council received two applications under the M@l NGR. These were application

by East Australian Pipeline Pty Limi{&RAP). for the light regulationof the services of the
Moomba to Sydney Pipelin@MSB, and an application by Jemertdas Networks (NSW)
Limited (Jemena for the reclassification of the Northern Trunk (Wilton to Newcastle) and
Southern Trunk (Wilton to Wollongongdansmissionpipelines as distribution pipelines.
There were no ongoing matters under th&GLor National Gas Codéwhich preceded the
NG at the commencement of 200&9.

During 200809, the Council also completed a major overhaul of its wepsipelated its
guides to certificatiorand declaration and produced new guides on &L In June 2009,
the Council launched its new-biionthly newsletterAccessible

A register summarising all third party access matters considered by the Council since the
commencement of Pait L L ! 2F GKS ¢t! Aa @FrAtrotS 2y
www.ncc.gov.au

The Pilbara railway declaration matters

In a series of applications foecommendations fodeclarationFMGand its subsidiary Pl
applied for access teervices provided bRRio Tinto Iron Or@ty Lt @&TIQ Hamersley and
Roberailways andBHP Billiton Iron Of@HPB Goldsworthy Railway (applications lodged
December/January 2008n addition FMGiad applied in June 2004 for a recommendation
F2NJ 0KS RSOfFNYGA2Y 2F | ASNBAOS LINPJARSR

(@]
(‘D/

The Council has recommended on all four applicatenms there have been decisions taken
in each casé

o On 24March 2006, the Council remimended to the Parliamentary
Secretary to the Treasurer that the Mt Newman Railway service be declared
for a period of 2Q/ears.On 23 May 2006 the then Treasurer was deerteed
have declined the applicatidior declaration of the Mt Newmaaservice
when the time in which he was required to make his decision expired.

o On29 August 2008, the Council recommended to Treasureithat the
services provided by the Hamersley, Robe and Goldsworthy raitveaysbe
declared for a period of 20 year®n 27 October 2008 the Treasurer
declared the services provided by the Hamersley, Robe and Goldsworthy
railways for 20 years.

¢tKS [/ 2dzyOAfQa O2yaARSN}GAZ2Y 2F GKS&S | | LILIX AOI i
challenges in the Federal Couttie Full Federal Couaind the High Court

° ¢KS /2dzyOAf Q& LINBBAR@ZALINE FHR S a NBAZZWLINB HRAIGF A 2y
O2YyAARSNIGAZ2Y 2F (KSaS FLIWIXAOFGA2yad 9F OK | LILIX AC
website atwww.ncc.gov.au
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On 24 December 2004 BHPB sought a determination in the Federal tGaiuthe service

provided by the Mt NewmanRailway is a production proceéso is not capable of being

consicered for declaration). The Federal Coddtermined on 18 December 2006 that the

services provided by the Mt Newman and Goldsworthy railways could be considered for
declaration. BHPB appealed the Federal Calatision to the Full Court of the Federal

Court which in October 2007 dismissed the appeal. BHPB then took the matter to the High

Courtof Australia. On 24 Septemb@008, the High Coudzy’ | Yy AY2dzaf & RAAYA&aSR
appeal. In a single judgmehthe High Court held that the services provided by the Mt

Newman Railway sought to be declared by FMG were capalblbeing considered for
RSOfIINFGA2YT NB2SOGAy3a . 1t.Qa | NBdzYSyid GKIG
LIN2 OS & aSaQo futheBdscussiBri o2tibe pdudibnlprocess matter.)

. & Mn b2@SYOSNI Hnny alkoShe RibafaaidivaySridieQ (déeBedA 3 A 2y 4 A
decision in the case of the Mt Newman railway) were subject to review proceedings in the
Tribunal. The reviews of the Goldsworthy, Hamersley and Robe decisions were the first

under Pat IlIA since its amendment to insert target time limits decisioamakers under

the National Access Regime. The new s44ZZOA provides that the Tribunal must use its best
endeavours to make decisions on amyiews under PartlA within a standard period of

four months (with provision to extend the standard period).

At hearings on 8 and 19 December 2008, the Tribunal heard the Council and the parties
regarding the appropriate way to structure and timetabte ieview of the MtNewman
matter and the new Goldsworthy, Hamersley and Robe matters. Given the new standard
period for decisions on Tribunal reviews, the Council submitted that if heard separately the
Tribunal should adopt timetables for the Goldsworthiamersley and Robe matters that
would allow those reviews to be decided within four months of the commencement of the
reviews. Alternatively, if the Tribunal decided to hear the Goldsworthy, Hamersley and Robe
matters together, giving rise to similar igsiof fact and law, the Council submitted that the
standard period should not be extended beyond six months (which would have seen the
Tribunal determine these reviews before the end of 2@38.

The access seekers (FMG and @Rdl the service providers (BHPB and R$U®mitted an
alternative timetable, under which the reviews would take somenidhths to be
determined.

On 22 January 2009 the President of the Tribunadtige Finkelstein) made directions for
the conduct of the reviews as requested by BHPB, RMtOFMG/TRInoting that it was
difficult to order a shorter period when allapties to the review had argued against it.
Under the Tribunal directions:

o the Goldsworthy, Hamersley and Robe reviews were consolidated with the
Mt Newman review

e BHP Billitoriron Ore Pty Ltd v National Competition Cou2€i08] HCA 45
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o the parties are to submit evidence on which they intend to rely at the
hearing of the four ratters (including evidence updating that already filed
in the Mt Newman review) sequentially over various dates between
30March 2009 and 18 September 2009

o a case management conferenisetooccur on 17 July 2009, and

o the hearingis tocommence on 28 Septeber 2009 (and is expected to take
9 to 13 weeks).

The target time limitsntroduced in 2006 recognised that decision making under Rart

(and in particular the MNewman matter) had been unduly protractednd that this
detracted from the ability of the National Access Regime to deliver efficient outcomes and
acted as a disincentive for access seekers to pursue declaration. The timetable adopted for
the Pilbara railway matters indicates that the introductiof target time limitanay not have

been sufficient to improve the timing of processes under the National Access Regime.

Certification of the NSW water industry infrastructure access regime

The Council received one new matter regarding the certification of state and territory
access regimesn 200809. This was for the certification of the NSW water industry
infrastructure servicesaccess regimgWICA Access RegimeThere were no ongoing
matters regarding the certification of state atetritory access regimes

On 19 December 2008 théSWGovernment applied to the Council for a recommendation
pursuant to s44M(2) of the TPA that tNéICA Access Regingean effective access regime.
The NSW Govement requested certification for a period of Z® years.

The WICA Access Regime, established under Part 3 aVaher Industry Competition Act
2006 (NSW) currently applies to the areas of operation of Sydney Water Corporation and
Hunter Water Corporatin. The Minister (NSW Premier) may expand the geographic areas
subject tothe Act by regulation. The 3W Government deemed certain services to be the
subject of a coverage declaration upon the commencement of the Water Industry
Competition Act. These secés are also the subject of a current declaration under Pyt

of the TPA pursuant to the decision of the Australian Competition TriburlReiservices
Sydney

Under the WICA Access Regime, where a service is in a scheduled geographic area, an

access seeker may apply to the Independent Pricing and Regulatory Tribunal afd&WW (

F2NI NBO2YYSYyRIGA2Yy GKFG GKS &SN eOSserkice WO2 O3S NI
is not located within a scheduled area an access seeker would need to have the relevant

! The deemedlecision in the Mt Newman matter is not subject to the four month target

timeframe as the decision preceded the amendment of thA. TP
8 Re Services Sydney Pty Limjga05] ACompT 7 (21 December 2005)
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area made subject to the Act and then apply to IPART for a recommendation that the
service be coverage declared.

Upon receiving an application for a coage declaration, IPART must consider it against the

declaration criteria in the Water Industry Competition Act. These criteria are broadly similar

to the declaration criteria in Part IlIA of the TPA. IPART must report on the application to the

Premier, poviding its views on whether the declaration criteria are met. Where IPART

makes a recommendation supporting a coverage declaration, the recommendation must

also address the terms of the coverage declaration and the period of its effect. The Premier
must Y AARSNE odzi A& y20 o02dzyR 2 | OOSLIizZ Lt! wec
the declaration criteria are satisfied, the Premier must determine the application by making

a coverage declaration in relation to the service.

Once a coverage declarati is in place an access seeker obtains the right to negotiate the

terms andconditions of access. Where agreement cannot be reached, binding arbitration

(by IPART or an alternative) is availablS A § KSNJ 6§ KS t NBYASNQRa O2 @SNJ 3¢
nor an arbitration decision is subject to merits review. In substance the WICA Access Regime

mimics the National Access Regime (albeit without provision for the merits review of

NB 3 dzf | (i 2 NEuBstitRiISgORARTAf@r yhé ACEES the arbiter of access disputes and

an IPARTeport and a decision by the NSW Premier for the proadssdeclaring a service

under Part I11A of the TPA.

The Council conducted a public consultation process in assessing whether the WICA Access
Regime is an effective access regime. So that likely interested parties were not
disadvantaged by the Council coranting its consideration close to the ChristraiNemswy

Year period when the application was received, the Council delayed notification of its
receipt of the application until 2 February 2009. Ti@ouncil released its draft
recommendation on 2 April 2009 follong a period of public consultation and, following
further consultation on the draft recommendatiopyovided its finarecommendation to

the decisioamaking Commonwealth Minister (the Minister for Competition Policy and
Consumer Affairs) on 11 Map@9.

At 30 June 2009 the Commonwealth Minister was yet to make a decision on the application
for certification.

The TPA provides a standard period of 60 days for the Commonwealth Minister to make his

or her decision beginning on the day he or she redeiveli KS / 2 dzy OAf Qa NBO2YYSy
period may be extended). A new Minister for Competition Policy and Consumer Affairs was

appointed on 9 June 2009. Arising from this change in Ministerial responsibilities, on 10 July

2009 the Commonwealth Minister gaveotite pursuant to section 44ND of the TPA
SEGSYRAYy3a GKS adlyRFENR LISNA2R F2NJ YF{Ay3 | RS
60 days.t KS / 2dzy OAf Q&4 NBO2YYSYRIFGA2Y Aada YIRS Llzof
aAyAaldSNQRa RSOAaA2Yy A& Llzof AAKSRO®
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In its draft recommendation, the Council noted aspects of the WICA Access Regime that it
considered warranted further consideration. The Council considered that to provide greater

certainty a better approacould beto delineate thescop€ ¥ | NBIAYSQa | LILIX A Ol
outset (rather than requiring access seekers to employ a potentiallystage process as in

the WICA Access Regime of saegkio have the Premier add an area to the Act and then

make an application for a coverage declaration) and to incorporate arrangements for limited

merits review of critical decisions, particularly where a government has significant

ownership interest in éusiness that is potentially exposed to competition from access

seekers.

The Council also considered that the capacity for the Premier to extend the scope of the
regime by adding geographic areagght potentiallyintroduce a substantial modification of

the regime. This might arise if the additionlafge geographic areas broadens the type and
size of facilities that provide water industry infrastructure services that become subject to
the WICA Access Regime, whioly increase the prospect that services subject to the
regime arelargely provided by facilities that are natneconomic to duplicate Where a
substantial modification occurs to a certified access regime (or to the relevant CPA
principles) then it may be possible for infrastructure services to be declared under Part IIIA
notwithstanding that those services are subject to a certified regime.

More generally, the Council expressed the view that a state or ¢eyriaccess regime that
merely replicates the declaration and negotiate/arbitrate approach already available under
the general provisions of the National Access Regime (as is the case with the WICA Access
Regime) appears to offer little benefit while arglyahdding to cost and uncertainty.

Notwithstanding these questions about the WICA Access Regime, in its draft
recommendation the Council outlined its preliminary view that the regime met the
NBIljdZANBYSy(da FT2NJ OSNIATAO (shaycartifigations shaull dzy OA £ Qa
be available for a period of iears. In reaching this preliminary view, the Council noted in

particulari KS b{2 D2@SNYyYSyidQa adriSR Llz2N1LJ32a&aS Ay NB
efficiency through facilitating competitiveesvice provision) anthat the CPAequires that a

range of regulatory arrangements may be capable of delivering efficient outcomes
consistent with the principles in clause 6 of the ClPAe requirement for a regime to be

certified as effective is that it is assessed as satisfying eatihegprinciples in clause 6 of

the CPAand has regard to the objestof Part IlIA: the certification process does not involve

an inquiry that the particular regime provides the most effective means of achieving

efficient access outcomes.

National Gas Law matters

Light regulation of the Moomba to Sydney Pipeline

On 8 September 2008, the Council received an application under section 112 Wfathe
from the EAPL which is part of the APA Grougdor a decision to apply light regulatido
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the services of the covered portion tife MSP The covered portion includes the Marsden
to Wilton Pipeline as well as the Canberra, Northern, Wagga and Griffith laterals.

In essence, the determination of whether or not to apply light regulatea pipeline turns

on a comparison of the effectiveness and costs of full regulation ightl fegulation. Full
regulation involves the lodging of an access arrangement which must be approved by the
Australian Energy RegulatgkER. Access arrangements set out the terms and conditions of
access as wedls reference tariffs for services likely to be sought by a significant part of the
market. Light regulation is similar to the negotiate/arbitrate regime for declared
infrastructure services, supported by the additional requirement that service providers
publish the prices for light regulation services and other terms and conditions of access to
those services; and not engage in price discrimination, unless it is conducive to efficient
service provision. The service provider must also report annually té\Bfon negotiation
outcomes.

After evaluating the application and submissions, the Council considered that in relation to
the MSP, the light regulatioregime would be as effective as fodigulationin protecting

users and other parties that are dependent on access to the pipeline. This is due to the
availability of relevant pipeline costs information, as well as the legislative protections
contained within the lighregulation regime. On 19 November 2008 the Council made a
determination in favour of the application.

Reclassification of JemeRa b 2 NIi K SNJ/ ¢ Niwpipeliney R { 2 dzil K S Ny

On 22 April 2009, Jemerapplied forthe reclassification of its Northern Trunk pipeline
(Wilton to Newcastle) and the Southern Trunk pipeline (Wilton to Wollongong) as
distribution pipelines.

In making its decision, the Council is required to consider ipelme classificatiomriteria

and the national gas objective. The classificatioh pipelines involves the Council
determining whether a pipeline is used for transmission or distribution, by applying
classificatiorcriteria in s13.

The Council released its dsion to reclassifghe pipelines on 29 June 2009. The Council
concluded that with the development of the Short Term Trading Market in New South
Wales, the role of the Northern Trurmkpelineand Southern Trungipelineis more akin to
that of a distribution pipeline. The Council also found that the previous classifigatiiely

to give rise to a range of inefficiencies, inchglithe impaosition of unnecessary costs and
complexity.

Council performancen 200809 against target timeframes

The Council met legislative timeframes for the WIGFSP light regulatiomnd Jemena
reclassification matters.
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The Council used its best endeavours to make recommendations on the Rabersley
and Goldsworthypplications for declaration to the designated Minister within the standard
period of four months. The Council wasiowever unable to make its recommendations
within the standard period, andyursuant to section 44GA of the TPA, on 12 March 2008,
the Council extended the standard period by 167 days in the casgotifsworthy and
Hamersleyand 104 days in the case of Rdbetil 29 August 2008

Several factors contributed to this outcome;

o there were three applications relating to iron ore railways in the Pilbara that
the Council sought to address concurrently

o the applications contained limited information, and in theseaf the
Hamersleyapplication and the Goldsworttgpplication some time elapsed
before sufficient information was provided to enable proper consideration
of the applications to commence

o all threeapplications were complex with the service providers in particular
making extensive submissions on a number of aspects of the applications

. in the case of the HamersléyLJLX A OF A2y > (GKS [/ 2dzy OAf Q&
the application vas subject to a legal challenge by Hamersiey Pty Ltd (a
wholly owned subsidiary dTIQ (while this did not of itself delay the
/| 2dzy OAf Qa ¢2N] Al RAGSNISR aAayATAolyi
o the service providers relevant to each of the applications requested
additional time to provide their submissions on the applications, and the
Council considered additional time was warranted.

A summary of thd 2 dzy’ OA £ Q& irL.260880 agdiNst tgrgeSmeframesis provided
in Table2-1 below.

Table2-1: ¢ KS / 2pdzfodnaniceihdmeetingtimeframes200809

Matter Time target Timetaken

Pilbaradeclarationmatters

GoldsworthyRailway 4 months 9 months13days

HamersleyRailway 4 months 9 months13days

RobeRailway 4 months 7 months 11 days
WICAAccess Regineertification 6 months 4 months 22 days
MSPlight regulation 4 months 2 months11 days
Jemenaeclassification 4 months 2 months7 days
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Assistance to stakeholders

Guides to deafration and certification

During 200809 the Council updated its guides to declaration and certificatibhese
dzLIRIF 6Sax gKAOK IINB F@FAflrotS 2y GKS /-2dzyOAf Qa
part guideto Part IlIA of the TPA.

With the release of these guides, the Council has decided to dispense with the production

2T KIFINR O2LASa 2F (KS 3JdzARSad® ¢KS 3IdzARSa | NB
website (vwww.nccgov.ay and so are readily available. Electronic publicatitso facilitates

GKS [/ 2dzyOAftQa FoAfAdGe (2 dzZZRIFIGS GKS 3IdzZARSad ¢
copy of the guides upon request.

Guide to the National Gas Law

The Council has prepared a guide to its roles and functions under the N@Lguide is
currently in three parts:

. Part Ac Ovewiew
o Part B¢ Coveragédincluding pipeline classificatipn

o Part Cg Light regulation.

Parts A to C of thguide are published electronically Yy R | NB F @l At 6fS FNRBY
website (vww.ncc.gov.aywith printed copies available upon request. The Council intends

to review and update the guide periodically in light of significant developments or
legislatve changes. The Council also proposes to develop a further part of the guide to deal

with procedures concerningreenfields pipelines.

Bimonthly newsletter

In June 2009, the Council launched its newnbinthly newsléter, Accessiblewhich will be

published in February, April, June, August, October and December each year. The newsletter

Ad SYFAfSR (2 AYyUSNBalSR LI NIASE 6K2 &dz0 a8 ONAO !
website (www.ncc.gov.au).

Websites
The Council has redesigned its websitev{v.ncc.gov.ayl The new website focuses on the

/| 2dzy OAf Qa NBalLRyaAoAftAGASaE YR NRBfSa O2yOSNYyA
both the TPA and the NGLhe website aims to pralé ready access to:

o information on current applications, including copies of the application and
submissions and timing matters

o information on past applications
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o Council guides, templaseand other publicatiom and resources, and
. RSGFAfa 2F GKS /2dzyOAfQa 2LISNIGA2yad

The Council has also developed a second welisitincorporate the material from its

previous role and work on the National Competition PolityCR reform program
(www.ncp.ncc.govan® ¢ KAA $S0aAidS LINPOARSA |y KAadzN
development of, agrement to and implementation and outcomes of the (now concluded)

NCP reform program, the reforms included in the program and the outcomes of the

/| 2dzy OAf Q&4 NB3Idz I NI 1¢KESS a/avBywdmt AT 210NBSONIBREAESE Ay
website is to provide a&omprehensive resource for governments and other users. The

Council hopes the new website will help preserve the legacy of the NCP program, which has

been generallyecognised & O2 Yy U NAROdzGAy 3 ANBFGte G2 ! dzadGNF A

Recent legislativelevelopments

Recent and proposed changes to Part IlIA of the Trade Practices Act

On 7 April 2009, the then Assistant Treasurer and Minister for Competition Policy and
Consumer Affairs (Hon. Chris Bowanhouncedhat he had commenced consultation with
the states and territories on a packagé reforms to Part IlIA of the TRA enhance the
National Access Regime.

The Minister tated that while the National Access Regime appeared to be operating
effectively, there were concerns about the length and cost of the process at present. The
Minister noted(i K | Gurréftly dpbces3es under the National Access Regime can go on for
years. The National Access Regime needs to be improved to make decisions and arbitration
fastertdBowen 2009)

a2ad AAIYAFAOIYGte& FTNRBY (KS /2dzyOAf Q& LRAYGH 27

o create binding time limitéor decisionmakers (of generally six months), and
generally limit merits review to information submitted to the regulator,
AYLX SYSYyUAy3a O2YYAUYSYyGa dzyRSNJ 0KS / 2dzy OA
Competition and Infrastructure Reform Agreemé@IRA

o provide scope for bindindHo-coverag€Xulings exempting services from
declaration for a 20 year period

o focus consideration of health and safety issues associated with access on
the arbitration stage of the pragss

o provide that only services that are subject to certiftdte or territory
access regimegre exempt from declaration

o The Council delivered its final NCP report in 2005.
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. provide that in the event a Minister does not make a decision in a required
time period heorsheA & RSSYSR (G2 KI @S | OOSLIWISR GKS /
recommendation, rather than to have declined an application in all cases

. NEBY2@S dzy OSNI | Ay ( &ty td akcept Rasch&b® / 2dzy OAf Q& | o
amendments to applications

o allow theCounciland the ACC® make decisions by circulation of papers

o allow the Tribunato determine whether a declaration decision should be
stayed pending the Tribur@la RSGSNXYA Y GA2Y rahgr | NBOASSH |
than decisions being stayed in all cases

o provide for costs to be awarded relation to applications to the Tribunal
(Bowen 2009).

The Minister emphasised that these reforms are not fundamental changes and so do not
aim to strengthen or weaken the criteria for application of thational Access Regime.

Developments in gas access regulatiothe National Gas Law

TheNational Gas (South Auatia) Act 200&ommenced operation on 1 July 2008. Mirror
application Acts were subsequently enacted in the other relevant jurisdictions,
implementing the NGL in all states and territories except Western Austfaltze National

Gas (South Australia) Agthich has replaced th&as Pipelines Access (South Australia) Act
1997, and the mirror changes in the other jurisdictions, bring gas access regulation under
the jurisdiction of the Australian Energy Market Commission as the rule maker akERe

as the economic regulator and enforcement body (except in Western Australia where the
Economic Regulation Authority retains this func)ibh

The national gas objective explicitly stated in the NGa gomote efficientinvestment in,
and efficient use of, natural gas services for the long term interests of consumers of natural
gas with respect to price, quality, reliability and security of supply of natural gas (NGL, s23).

Under the NGL the Council maintains a similat, éxpanded, role compared to its role
under the formerNationalGas Code. In addition to making recommendations on coverage
and revocation of coverage, and nooverage and price regulation exemptiorer
greenfields pipelines, the Council is responsible for classiingreclassifying pipelines,
determining the form of regulation, and providing advice on anligapion for amendment

to a pipeline description referret it by the relevant Minister.

10 At 30 June 2009, the National Gas Access (WA) Bill 2008 was before the Western Australian

Parliament.

1 Western Australiantends to retain the Energy Disputes Arbitrator as the relevant disputes

body (formally known as the Gas Disputes Arbitrator). Merits reviews will be conducted by the
Tribunalinstead ofthe Western Austilian Energy (Gas) Review Boavtjch was responsible
for reviewing decisions und@tationalGas Code.
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In 200809, the Council made two decisions under the NGL and NGR. These were discussed
earlier in this chaptein the section on NGinatters.

Recent case lawlevelopments

BHPBIlliton Iron Ore Pty Ltd & Anor v the National Competition Council & Fortescue Metals
Group Ltd

The key case law development relevant to the Council this year was the unanimous decision

of the High Cort on 24 September 2008RA & YA &daAy3 . 1t. Q& FAylFt | LIL
2FT0SY NBFSNNBR (2 a (KS WLINB Razteitain2aiftratNE OSaa C
services sought to beetlared by FM@& SNBE S| OK | WaSNIBAOSQ gAGKAY I
the TPA and thus potentially subject to Part L! = NB2SOGAyYy3a . 1t. Qa | NH
AaSNIAOSa O2yaiAiddzi SR Wi Knd wedziheref@®eFexempt tdMB R dzO G A 2 y
PartlllA.

On 24 December 200BHPB the operator of the Mt NewmarRailway applied to the

Federal Courtfor a determination that the track service provided by tht Newman

Railway which FM® LILX A SR (2 KI @S RSOt NBR ¢l & WiKS dza:
therefore exempt fromPatt LL! & . 1t . Qa I LI AOFdA2y JNBf ASR dzLJ
her 1999 decisiofiin relation to an application for the declaration of a service provided by

the HamersleyRailwayOn 25 February 2005, FM&pplied to the Federal Courfor a

determination that the use of the GoldswortiRailway service is not part of a production

process.

The Federal Coutheard these proceedings together in October080 In hisdecisiort*
Middleton Jheld that a production prcess is the making of a product or the transforming
of one thing into another, and found that both services were not production processes, and
therefore that they could both be considered for declaration under Part IlIA of the TPA.

BHPB appealed Middleggo WQa RSOAaA2Yy (2 (KS,widdheard/ 2 dzNII 2 F
the matter in April 2007. The court delivered itscisiort®in October 2007 dismissing the

FLIISEFE ® ¢KS O2dzNI RAR y20 | R2L2NYSEKRRI Viday NI
WOINF YAT2NXYIGA2YQ GSade LyadSIRY (GKS YlFI22NR(e :
Greenwood JJ) held that the proper approashto identify the service sought to be

declared, identify the production process which that service is said to use, and then ask

whether the use of the service is the usetlwdit production process. The court held that the

production process exception ditbt generally apply to the use of a part of a production

process, unless the use of part of a process necessarily involved the use of the whole. In a

12 BHPBIlliton Iron Ore Pty Ltd v National Competition CoyadD8] HCA 45.

13 Hamersleyron Pty Ltd v National Competition Coufitd99] FCA 867 (28 June 1999)
1 BHPBIlliton Iron Ore Pty Ltd v the National Competition Council and Fortescue Metal Group
Ltd[2006] FCA 1764.

> BHPBIlliton Iron Ore Pty Ltd v National Competition Coljaéd7] FCAFC 157
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separate judgment, Finkelstein J stated that he would have referred the matter back to the
Federal Courtor additional factual inquiry.

On 23 October 2007, BHPB applied to the High Court for special leave to appeal the decision
of the Full Court of the Federal Coufithe High Court granteshecial leave to appeal, and

the appeal was heard by the High Court (Gummow, Kirby, Hayne, Heydon, Crennan and
Kiefel JJ) on 29 July 2008, with judgment delivered on 24 Septembef®2008.

Their Honours delivered a single, unanimous decision dismissingfeaia TheHigh ©urt

I OO0OSLISR (KIG GKS SELINBaaAzy W LINRPRAzOGAZ2Y LINI
KennyW Ay MphpdpEZ o6SAy3a WiKS ONBlIGAZ2Y 2N YI ydzFl O
YEN] SGFo6fS O2YY2RAGE@ Qd ¢ KS roGgsdeXdnining fran dre, OOS LJG S|
OGN YyAaLR2NIAY3I AlG G2 LRNIG o6& NIrAfx o0fSyRAy3a |yl
LINE RdzOG A2y LINEB OSaaQ AATheKchwyt fulihir Seldyrdweyek thait 2 T t I NI
did not then follow that the use by FM(@r any other access seeker) of railways used in

.1 t. Qa LINBPBRdzOGA2Y LINRBOS&aa YSIyd GKFG GKS | OO0
LINEPOS&aad LYy Y2NB 3ISYySNIf (GSN¥Xaz (&®edhndzNI Qad RS
production process, it does not follow that any service provided by that facility constitutes

the use of that production process.

The High Coutatedthat while the alternative legislative construction argued for by BHPB

(under which any usef a facility used in a production process constituted use of that

LINE RdzOG A2y LINRPOS&aauv ¢gla y20 dzydSylrofSz AlG | R2L
gla GKS 2yfe O2yaidNHzOGA2Y GKFG Wg2dAd R I RAIFyOS
economicofecth #S& 2F td LLL! Qd ¢KS RSOA&AAZY KAIKEAIK
creating the National Access Regime in a manner that would advance theiodjetiseeks

to obtain.

The High Court also recognised that the National Access Regime (as established in Part 1l1A)
is a two stage process. First, it provides for declaration of a service only upoaciatisif

the six declaration criteria in £44H(4) of the TPA. Second, the National Access Regime
provides for the terms and conditions on which access will be provided either by
commercial negotiation or arbitration by the ACG@here the ACC@ould be required
(among other things) to take into account the legitimate business interests of the prdtider.

Matters impeding the operation of PartllA of the TPA

Section 290 of the TPA requires the Council to report to thedpaglit on, among other
things, any matter that the Council considers has impeded the operation of Part llIA of the
TPA from delivering efficient access outcomes.

16 BHPBIlliton Iron Ore Pty Ltd v National Competition Coya8D8] HCA 45.
Y Section 44X of the TPA.

Page20



The National Access Regime and the National Gas Law

In previous annual reports, the Council reported on matters it considered impede the
efficiengy and operation of Part IlIA of the TPA and suggested rectifying action. Many of the

/| 2dzy OAf Qa adz3aSadizya ¢SNB G 1Sy dz2J Ay (KS
Competition Policy and Consumer Affairs of a suite of proposed reforms to ParfHEA.

Council welcomes the proposed reforms (see above), which oitsiders, when
implemented, shouldstreamline, simplify and improve the efficiency, certainty and
timeliness of the National Access Regime.

The Council looks forward to the swift passage ashending legislation following
consultation with the state and territories. As part of its future reporting to the Parliament,
the Council will review the effect of the reforms and identify any new or continuing
impediments to the operation and efficienoy Part I11A.

The Council will be particularly concerned to assess how the proposed reforms help to
address thesignificant impediments to the effective and timely operation of Part IlIA of the

¢t! 20aSNBSR Ay NBtldGA2y G2 a2YS NBOSyd | LILX AC

to key elements of thd 2 @ S NJ ¥elrh (pragram are discussed below (in thecton
on the implications for the future operation of Part IlIA).

Australian Competition and Consumer Commission arbitration
determinations: evidence of benefits

Arbitration of access disputes under Part IlIIA of the TPA operates within a
negotiate/arbitrae model. This approach seeks to encourage commercial negotiation
between an access seeker and the service provider as a means for providing for effective
and efficient access outcomes. It is only where parties are unable to reach a commercial
agreement ina reasonable timeframe that formal arbitration by the ACCC becomes
available for resolving disputes concerning the supply of services that have been declared.

Part 1lIA does not require that parties to a dispute use the formal arbitration process. It is
open to parties that are unable to agree on access arrangements to use a consensual
dispute resolution process such as mediation. Should an access seeker or service provider
use the formal dispute resolution by notifying the ACCC of a dispute, the ACQGakena
determination that is binding on the parties. Parties can withdraw notification of an access
dispute at any time. This aspect of the arbitration framework encourages the parties to
reach a commercial agreement.

The ACCC conducts arbitrations iivate with the disputing parties. It is required to use its
best endeavours to arbitrate an access dispute within six months of being notified of a
dispute. Where necessary it may extend the time for arbitration beyond the six month
period. In setting a simonth target timeframe for arbitration the Parliament sought to
increase incentives for timely decision making, without compromising the rigour of the
decision making process (Pearce 2005). If either party to a dispute is dissatisfied with the
L/ / | @émin&iénithen it can seek farbitration by the Tribunal
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Since the enactment of Part IlIA in 1995 the Council has received applications for
declaration relating tosome 41 services. In some instancegppéications have been
withdrawn and access achieved through commercial negotiation. Of the 12 services
declared to date®two maters were notified to the ACCC, both in 2008, for an
arbitration determination.

o On 6 November 2006 Services SydReyLtd notified a dispute between
itself and Sydney Water Corporation regarding the methodology for pricing
access to declared sewage transportation services supplied by Sydney
Water Corporationby means of its North Head, Bondi and Malaba
sewerage reticulation networks. On 22 June 2007, the ACCC determined the
dispute. Services Sydney applied to the TribamaB July 2007 for review of
GKS '/ /771 Qa RSGSNXAYI GAenGAudust 20074 6 KRNE g A (0 a

J On 29 January 2007 Virgin Blue Airlines Pty Linmteified a dispute
between itself and Sydney Airport in relation to domestic runway charges.
Virgin Blue withdrew its notification on 22 M2907 following an
independent commercial settlement with the Sydney Airport Corporation.

There were no matters notified to the ACCC for arbitration under Part IlIA of the TPA during
2008009.

Evidence on the costs of, or disincentives for, investment in
infrastructure

Access regulation seeks to encourage the shared use of spare capacity iallytyqzipital

intensive longived) infrastructure that is uneconomic to duplicate (where this can be

I OKAS@SR 2y O2YYSNDAFf GSN¥Ya IyR O2yRAUGAZYAZI ¢
It also aims to encourage investment in such infrastructure toomecodate additional

demand where this can be done at lower net social cost rather than to require businesses to

invest in high cost duplicate infrastructur&ccess regulatioseeks tomaintain appropriate

incentives for infrastructurénvestment however it is important to considemvestment not

only in the infrastructure areas that provide declared services but also in related upstream

and downstream markets that depend on access to the service.

Service providersfrequently argue that the requirement to share the use of their
infrastructure with competitors (albeit on commercial terms and conditioregults in
inefficiencies and that the costs of regulated access outweigh the benefits, increasing the
risk of deterring future investment. The Council mb&ich arguments in its previous annual
report, particularly those by parties opposing the Bpplications for declaration of the
services provided by the Goldswortiyamersleyand Roberailways who argued that, for

18 The declaratins for four of these services have since expired, leaving eight currently declared

services.
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various reasons, access would significantly disrupt their businesses and cause them to delay
investment now and into the future.

The provisions of Part lliAnean that such disruptions to investment are unlike to
eventuate.Declarationunder the National Access Reginsedesigned taddressthe small
number of situations where access to a service provided by means of a facility which cannot
be economically duplicated rsecessary to enable third parties to compete effectively in a
dependent market. The negotiate/arbitrate process that results from declaration is a light
handed intervention designed to maximise opportunities for commercial resolution of
access issues, mmise regulatory intervention and protect the legitimate interests of
service providers so as to ensure that incentives for efficient investment are maintained.

Moreover, ceclaration does not necessarily lead to regulated access through application of
an ACCarbitration determination and cannot result in any change in ownership or control
of a facility. The ACCZ | ND A { NJoleinedyby AlBahg8 of specifid statutory
requirements that explicitly recognise the relevant interests of the various parties affected,
including the legitimate interest of service providers in preserving their use of a service and
making a commercial retn on investment in infrastructure and other facilities. Further,
Part IlIA also requires a broad consideration of the public interest that includes
consideration of the effects of a declaration on investment activity.

The Councitherefore sees little bais for concluding that access regulation is a significant
cause ofdelay in investment activityThe Council is not aware of any data tisapportan
argumentthat third party access regulation is leading to adverse investment outcomes.

Other broader fators are likely tohave a far greater effecon ! dza G NI} f A Qa Ay F NI

investmentperformancethan access regulation

In a report to COAG Infrastructure Australia identified five challenges in relatin
ldzZaGNI £ AFQa AYFNI A0GNHzOGdzNE ySSRay RSt AGSNAyY3
one economy, one set of rules; better use of existing infrastructure; and clintetege
(Infrastructure Australi2008).Infrastructure Australianoted that where infrastructure and

related services are natural monopolies, such as rail lines and water distribution networks,

the priority should be to implement independent regulation of access and pricing, and
Yy20SR (KIFG NBIdzZ | G2 NEsedNd Fad deéred supbstantidzdeanddils f A | Q&
in terms of national income, prices and investment.

Private sector investment tergito be procyclical in times of recession, demand is reduced
and businesses amgenerallyless able to access finance for investmédiring 200809 the
Australian Government committe®8.5 billion to investment in priority infrastructure
projects (covering highways, rail extensions and rail tunpedésd in other projects
indentified by Infragtucture Australia (Albanese 2009
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Implications for the future operation of Part IlIA

The Coundi) éxperience during 20089 suggestthree main areas thahaveimplications
for the future operation oPartlllA of the TPA.

o Events in connection with the declaration applications for the four Pilbara
NI} Afole aSNIBAOSAE RA&AOdzaaSR | 020S NBAYT2NL
flrad &SI NQa || vy g¢idzreed mBrippwihe timélikessiof ( K S NJ
decisionmaking and the efficiency of processes under the National Access
wWSIAYSD® ¢KS /2dzyOAf o06StAS@®Sa GKIFG GKS
LI O1F3S &aKz2dzZ R AYLINRGS GKS NBIAYSQa i
effectiveress, and considers it is important for the announced reforms to be
enacted as soon as possible.

. ¢ KS / 2dzy OA fvidik raiSeS thid questioddf thelcRcymstances in
which it is appropriate for states and territories to devekpecific sectoral
access regimes rather than rely on the generic National Access Ragise.
is especially so where a state or territory regime merely replicates the
requirements of the National Access Regime under the auspices of state
based regulatorypodies. More generally there is a need for governments to
progress both their agreed programs for certifying their energy regimes and
the certification program agreed under the CIRA

o Whilethe/ 2 dzy OAf O2yaARSNAR G(KS D2@SNYyYSyidQa Iy
for the National Access Regime to be important, experience to date
indicates that the regime is broadly achieving COAG 206 2SOi A JdSa | yR
provides gjnificant benefits to the Australian public.

7
t

N

D
AY

Reforms to PartllA

In its previous annual report, the Council drew attention to matters that it considered were
impeding the operation of PattlA. The Council stated that the timeliness of finally
resolvingmatters under National Access Regime could be improved, including by reforms to
the process for reviewing decisions under the regime. Experience during the past year has
NBEAYF2NDOSR (GKS / 2dzyOAf Qa GOASgad

Importance of timely decisions under the National Access Regime

Timeliness of access outcomes is a key factor in ensuring that the National Access Regime

achieves its objeote of pranoting economically efficient use of, and investment in, the

infrastructure by which services are provided, thereby promoting effective competition in

upstream and downstream markets. The need to promote such timeliness has been a

consistent theme of the£dzy OAf Qa I ROAOS O2y OSNYyAy3I (GKS NB3IJ
recognised by others including the Productivity Commission (PC 2001). The introduction of
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best endeavours timeframes for decisiomkers under PaitlA in 2006 was made with the
objective of inproving the timeliness of outcomes in mifd.

Ly GKS [/ 2 dzxpebdnéeri20089 Suggests thathe current best endeavours
standard perioddor decisioamakersmay not have beemsufficientlyeffective in improving
the timeliness of access outc@s.

The Council took longer than the standard four mop#riodto deliver recommendations

on the three Pilbara railway declaration matters. The factors that contributed to this

outcome areset out iy G KS &SOGA2Y [062@S 2y GKS [/ 2dzyOAt Q
timeframes.A significant element in the delay was the willingness of the operators of the

railways subject to the declaration application to devote resources to resisting the processes
establshed under the National Access Regime. The Council met all other time targets

including those under the NGL

In reviewingthe Goldsworthy Hamersleyand Roberailway services declaration decisions,
the Tribunaladopted a timetable that, assuming deadlines are adhered to, would see the
reviews being determined in early 2010. This timeframe will mean dexisions are
available, at the earliest, some 14 months from the datehef &pplication to the Tribunal
The Tribunahdopted this timetable notwithgtnding the PartllArequirement thatit to use

its bestendeavourdo determine reviews of declaration decisions within a standard period
of four months® The Tribunals yet to determine its review of thdeemed declaration
decision relating to the MNewmanrailway servicewhichcommenced in June 2006.

The Councihcknowledgeshat in adoptirg the timetable it did, the Tribunavas concerned

to ensure that each party be afforded natural justice in preparing their evidence and
responding to the evidence of the other parties, and indicated tihatonsidered itself
constrained by the submissions from all parties (including the applicant for declaration) that
the longer timetable was the minimum period required to enable parties to prepare their
cases and make their counter arguments.

The Councils concerned that the experience of the time and costs of dealing with the
various Pilbara rail declaration applications may deter access seekeraufiogiPart IIIA.

The experiencewith the Pilbara rail mattersnay alsoencourageinfrastructure owners to
believe that if they are prepared to endure the costs and deploy significant legal resources
they can defer declaration indefinitely. Both these outcomes are unacceptdiie.

D2 @S Ny Yopose@ deforms will likely significantly improve the timeliness and
efficiency of decisiomaking under the regime. The Council will continue to monitor the
National Access Regime and in future annual reports examine whether the reforms (when
enacted) ae achieving the desired improvements.

19 See the Explanatory Memorandum for theade Practices Amendment (National Access

Regime) Act 200€Cth).
2 gection 44ZZOA of the TPA.
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Further steps in particularadditional power for the Tribundab more closely manage merits
review proceedingamay be necessary. Powers akin to those proposedhferRederal Court
under the Access to Justice (Civil Litigation Reforms) Amendment Bill 208 be
considered if there is any doubt as to the Tribuda | 6 A fvélylimanage prodeedifigh
before it.

Binding time limits

The proposal to introduce binding time limisr decisionmakers, generally of six months,
should reduce hie scope for interested parties to challenge timetables on the basis that
natural justice requires that a longer period be adopted. In this way, the introduction of
binding time limitsshould widen the abilityof decisioamakers to determine matters in a
timely fashion while retaining the ability to stop the clock where, in extenuating
circumstances, a longer period is necessary for consultation and information gathering.

Limiting merits review to informatiorubmitted to regulator

Ly GKS /2dzyOAf Qa @GASegs GKS LINRPLRAalFE G2 tAYAG Y
was submitted to the regulator is key to improving the timeliness and efficiency of the

National Access Regime. At present, whenirdarested party seeks merits review by the

Tribunalof a decision made under the National Access Regime, there are fewdimitse

scope of the evidence #t a party can adduce. This typically means that Tribunal

proceedings are conducted much like court proceedings. As a result, a majority of the time

taken to conduct merits reviews is taken up by the mtpreparing and submitting sworn

evidence to establish each aspect of their case, and then preparing further evidence in reply

to the evidence of the other parties.

Ly GKS /2dzyOraft Qa SELISNASYOS sAGK GKS tAfol N
eA RSy OS (12 &adzZllll2NI SFOK LI NhegQa OFrasS FTNerY ao
argument can commence is the major contributor to the long time periods taken to resolve

merits reviews under National Access Regime. This is despite the fact that theakeiu

review of decisions under the National Access Regime was always intended to be a flexible
administrative process rather than a codliike judicial process. The TPA (s1®®yvides that

the Tribunalmust conduct its proceedings with as little formality and as much expedition as

it can, and is not bound by the rules of evidence. Nevertheless, that parties are able to

present their cases again from sahtbefore the Tribunahas resulted in merits review

proceedings being, typically, little different from those before a court.

The process of adducing evidence before the Tribtnoah scratch seems to the Council to

be unnecessary where interested parties will have presented evidence and submissions in
support of their case to the Council and the designated Minister before any matter reaches
the Tribunal The proposed limitation should therefore remove the need for unnecessary
and wasteful duplication of evidence gathering processes. Further, interested parties will
have a greater incentive to ensure thdteir materials are thorough and properly support
their case at the time they present their submissions to the regulator, improving the quality
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of information available to the regulator and the Minister in making their recommendations

or decisions. The Co@ f G KSNBTF2NB &dzZlJl2NIia G(KS D2@SNYyYS
review of decisions under the National Access Regime to the information that was initially

supplied to the regulator (with limited exceptions in cases where it is clearly necessary to

establsh that relevant circumstances have changed). The Council considers this to be an

important reform that is likely to significantly improve the efficiency of the National Access

Regime and in particular the timeliness of outcomes under it.

Costs awards inribunalreviews

The proposal to allow for the Tribuntdl make costs awards under a regime similar to that

in the NGLlwould discourage conduct designed to waste time and provide and additional

incentive to ensure parties comply with the TribuRd RANBOUGA2Yy &ad t | NI AS:
processes before the Tribungbarticularly the MiNewman proceedings, havdrequently

missed deadlines for the filing of evidence. There are few mechanisms currently available to

the Tribunalto sanction norcompliance with timetables and other inefficient behaviour

short of the drastic step of refusing leave to file late evidence at all.

Remowal ofautomatic stay of decisions

The Council considers that service providers willehass incentive to initiate merits review
proceedings in the Tribunalith the predominant goal of delaying the effects of declaration

if, as proposed, declaratiorere not automatically stayed merely @éuto an application for
review. Instead, the Tribunathould have the power to determine whether a stay is
appropriate, having regard to whether the lack of a stay would expose a service provider to
undue cost or other prejudice. In other cases access seekers could seek to negotiate with
the service provider while the review proceednd it would be open to either party to
notify an access dispute to the AC@bven the proposed time limifer Tribunalreviews it

is unlikely that an access dispute would be determined by the A®e@@e the Tribunal
completed its review, but such a risk could be avoided if it were provided that no arbitrated
access determination came into force until theblimalhad determined its review.

Streamlining declaration criteria

The Council considers that the proposed removal of the health and safety criterion for
declaration (criterior{d))* would improve the efficiency of the National Access Regime
without any prejudice to the health and safety of the public. No application for declaration
has been rejected for failing to meet criterigd). A range of health and safety laws
invariably applyto significant infrastructure facilities and the services provided by them,
irrespective of decisions under P#iA. The existence of this criterion therefore creates an
unnecessary requirement for submissions on the health and safety aspects of tienlara
applications without any tangible benefit.

2 Sections 44G2)(dfi(KS / 2dzy OAf Qa ONARGSNALFO YR nnl éon0oRO 6
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Any residual risk that the mere fact of declaring a service underlPartould lead to risks

to health or safety that are not addressed by existing health and safety laws and are
incapable of being dealvith in setting terms of access by a particular access seeker could
be appropriately assessed under criterifp?the declaration criterion dealing with the
public interest.

The efficiency of the National Access Regime algb be improved by the propad to
restrict declaration criteriorfe).® Currently, where a service sought to be declared is
subject to an access regime (or an alleged access regime), the Council is obliged tim assess
essencewhether that regime would be certifiedwere it subject to an application for
certification. Consideration of certification applications for access regimes are substantial
regulatory processes in themselves; indeed, the TPA currently requires the Council to use its
best endeavours to make scommendation on a certification application within six
months, a longer period than the four months that is currently prescribed for declaration
recommendations. Further, state or territory regimes and contractual arrangements that
have only a tangentiadonnection to the service are often argued to give rise to issues that
the Council must consider under this criterion.

The Council therefore supports the proposal to confine crite(@nto access regimes that

have been certifiedTKAda A& O2yaAradsSyd ¢6AGK GKS / 2dzyOAf Q&
this criterion, and would improve the efficiency of consideration of declaration applications.

Where a service is subject to an uncertified access regime it would still be open to the

Gouncil and the Minister to consider whether that regime had the effect of obviating any

promotion of competition that access under PHIA may otherwise have had as part of its

assessment of criterioga)* (promotion of competition.

Certification of state and territory access regimes

Under the CIRAtates and territories committed to seek certification under secddi of

the TPA for all state and territory access regim@svernments agreed that all new third
party access regimes will be submitted for certification as soon as practicable, and all
existing third party access regimes will be submitted for certificatipmo later than the

end of 20107 In addition governmets have agreed to seek certification of their revised
energy (electricity and gas) access arrangements.

The challenge for the Council will be to consider the anticipated large number of
certification applications within the six month time frame requireg the TPA (currently,

GKAA A& | 0S40 SYRSI@2dz2NE NBIljdZANBYSyd | f(K2dz
proposed reforms would see this become a strict time limit with limited opportunities for
YOE-RIZLILIIAYIAQO® LT GKS 0 dzerivisaed undeSINGIQIRMI®F G A 2y |

2 {SOGA2Yya nnDOHOOTO O0UGKS /2dzyOAf Qa ONAGSNRALFO |y
2 {SOGA2Yya nnDOHVOSO 0O0GKS / 2 dzy Oditerdpof tNRAG SNA | 0 F YR
2 {SOGA2Yya nnDOHOVOLO O0GKS /2dzyOAt Qa ONRGSNRLEO |y
2 Clause 2.9 of the CIRA.
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existing third party access regimes are not initiated until just before the end of 2010 then
the Council would face significant problems. The Council therefore encagagernments

that have completed reviews of regimes anecdled to retain those regimes (sometimes in
amended form) to pursue certification as soon as possibléist of the current state and
territory access regimeand the underlying legislative bases is set oufdhle2-2.

Table2-2: State and territory infastructure access regimest 30 June 2009

Jurisdiction

Scope of access regulation

New South Wales

Gas pipelinesNational Gas (New South Wales) Act 2008
Electricity networksNational Electricity (New South Wales) Act 1997

Water and wastewateinfrastructure (Vater Industry Competition Act 200¢€

Victoria

Gas pipelinesNational Gas (Victoria) Act 2008

Electricity networksNational Electricity (Victoria) Act 2005
RailwaysRail Corporations Act 1990

Grain handling and storag&(ain Handling and Storage A995
Shipping channel$6rt Services Act 1995

Queensland

Gas pipelinesGas Pipelines Access Act 1998/Queensland Competition
Authority Act 199y

Electricity networksKElectricityNational Scheme (Queensland) Act 1997
Intrastate rail Queensland Competition Authority Act 1997
Dalrymple Bay Coal Termingleensland Competition Authority Act 1997

South Australia

Gas pipelinesNational Gas (South Australia) Act 2D08
Electricity networksNational Electricity (SoutAustralia) Act 1996
RailwaysRailways (Operations and Access) Act 1997

Ports(Essential Services Commission Act 2002 /Maritime Services (Acce
Act 2000

Western Australia

Gas pipelinesNational Gas Access (WA) Bill 2Q08fore the Western
Australian Parliament)

Electricity networksHElectricity Industry Act 2004
RailwaysRailways (Access) Act 1998)

Tasmania

Gas pipelinesNational Gas (Tasmania) Act 2008)

Electricity networksHElectricity National Scheme (Tasmania) Act 1999

Northern Territory

Gas pipelinesNational Gas (Northern Territory) Act 2008)
Electricity networksHElectricity Networks (Third party Access) Act 2003

ACT

Gas pipelinesNational Gas (ACT) Act 2008)
Electricity networksHElectricity (National Scheme) Act 1997)

Note: The regulation of access to energy infrastructure (gas pipelines and electricity networks) is achieved
through a coordinated set of state and territory access regimggemented by way of legislation enactedsfir
in South Australia and then adopted in legislation in the other states and territories.
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For governments contemplating new access regimes, the Council draws attention to its
comments above relating to the NSW WIEBécess Regime, and particularly its view that
there appears to be little benefit in enacting regimes thedsentially replicate the
declaration and negotiate/arbitrate approach already available under the general provisions
of the National Access Regime. The EMAsages that states and territories will implement
jurisdictional access regimes, and where, in particular, the nature of access issues arising in
an industry or sector witim one or more jurisdictions call for a specific regulatory
arrangement, the implementation of sector or industry specific jurisdictional access
arrangements may be warranted. However, a state or territory access regime that merely
replicates the generalrpvisions of Part IlIA of the TPA would appear to offer little benefit
while arguably adding to cost and uncertainty.

National Access Regime broadly meeting CQXdbjectives

Since 1995 when the National Access Regime in Part IlIA of the TPA came into force, there
have been applications for declaration covering some 41 services across a range of sectors
including rail, airports, water and wastewater, gas transpoutgme theNationalGas Code

or the NGL), electricity transmission and data processing. Of these, 14 servicdke rail,
airports and water and wastewater industrieave been declared.

I AAIAYATAOF yi Ilalicdédi work Tinddli &S TPA & @80EHad reldted to

facilities that exhibit natural monopoly characteristics with the relevant infrastructure

services provided as part of vertically integrated operations. In the three Pilbara railway

declaration recommenations made during 20089, the Council reached a view that
RSOfINFTGA2Y Aa ySOSaalNeR G2 KStLI FRRNBaa aSNx
O2YLISGAGAZ2Y AY dzLJAGNBIY 2N) R2gyaidNBFY YIFIN]SGa
recommendations and etlared those services, and the Council has been assisting the

Tribunalin its reviews of those declarations.

Since 1995 there have been two notifications to the AGCE&n access dispute, one of
which was withdrawn. No party notified the ACGfCan access dispute in 2008. The
relatively few access disputes compared to the numbedeaflared services would suggest

that access has remained largely subject to commercial dealings between access seekers
and service providers and that the National Access Regime is broadly meetindQ@OAG
objectives for third party access.

Finally the Council reiterates its view expressed in previous annual reports concerning the
institutionaldzy RSNLIAY YAy 3 2F | dzA0 NI f Al Q32 Q& OOBIAK f NB A dzf |
decision that the Council should continue its National Access Regime role and the
institutional framework adopted in the NGkgarding the access regulation of nedl gas

pipelines ensures that the process of determining what is subject to access regulation

remains separate from the administration of that regulation. Except in the case of
telecommunications, Ministers (or the Tribunath review) are responsible for declaration

* Declarations in respect of four of these services have since expired.
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decisions and a body other than a regulator advises the relevant ministerial decision maker
on whether access to the services of a particular infrastructure facility should be regulated
or a @s pipeline should be covered. These institutional arrangements ensure decision
makers have access to independent advice developed through transparent public processes
and reduce incentives for unnecessary regulation.
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3 Governarce and organisation

Agency overview

Role and functions

The NationalCompetition Council Qounci), established in 1995 by agreent of the
Council of Australian GovernmentS@AG, is an independent research and advisory body
for all Australian governments. Its functions and powers are set ogeation29B of the
Trade Practices Act 19TAPA.

¢CKS /2dzyOAf Qad TFdzyOtiA2ya Ay OfdzRS OF NNBEAYy3A 2dzi |
referred to it by the Minister The Council makes recommendations on the regulation of

third party access to services provided by monopoly infrastructure under the National

Access Regime in Part llIA of the TPA (declaration and certificationrecommendations

and decisions under the National Gas LaG(.>’

Vision and mission

¢CKS / 2dzyOAf Qa @AaAzy Aa (2 KStLI I OKAS@S 2dzi 02)
providing objective and construgi advice to governments. This incorporates building
community understanding of, and support for, national access regulation.

Appropriate application of the National Access Regime and access regulation of gas
pipelines encourages competition in markets thdepend on the use of monopoly
infrastructure. This facilitates economic growth, employment growth, optimal resource use
and improved social outcomes for all Australians.

CKS /2dzyOAft Qa @Aarz2y Aa SY0O2RASR Agfalidngsia YA aaa:
through growth, innovation and rising productivity, by promoting competition that is in the
LJdzoft AO AyGSNBailQo

Outcome and output 20089

The Council has a single outcome and a single contributing outpuse®ne shown in
Figure3-1.

7 ¢KS / 2dzy OAf Q& watkidsidiNdRssedlinNtiagter 2 O 0S4 &
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Figure3-1b G A2yt / 2YLISGAGAZY [ 2dzy OAf Q3092 dzii O2YS | y§

The Council delivers its outcome pyoviding advice to governments on the design and

coverage of infrastructure access regimes and making decisions on the regulation of gas
pipelines. It develops the advice it provides to governments and makes decisions using a

public process. When it recais an application for declaration or certificatiomder the

National Access Regime or an application on the regulation of gas pipelines undé¢Gthe

the Council publishes the application and then adtss with stakeholders by inviting

submissions and providing public reports. The Council supports its access regulation

function by way of publicly available third party access guidelines and application
templatest ¢ KA & R20dzyYSyidldAz2y Aa | @FrAftloftS 2y GKS /

Indicators of performance

¢CKS LISNF2NXNIYyOS AYRAONFIG2NE F2NJ F53a8aaiy3 GKS
adzYYl NBE Ay T2NYI {pedoymarkah 200808 agairdstdiyseddrdesriie set

out in Table 3-1. More detailed nformation oni K S / 2pdrforthanceQeificiency in

200809 is provided in chapter 2 of this annual repavhich discussed KS / 2dzy OAf Qa (K
LI NG& 00844 62N] @ /KFELIGSNI 0 FEad2 LINPOARSE (KS
on the operation of the National Access Regime, which is required under section 290 of the

TPA.
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Table3-1 Summary ofNational Competition Council output performance indicators, targets and performance 2098

Key performance indicator 200809 target Outcome

Councirecommendations on applications for Recommendations on applications are provid In 200809 the Council provided recommendations to the
the declaration of services provided by within statutory time guidelines (target of 4 CommonwealthTreasurer on threeleclarationapplications as
monopoly facilities meet statutory months). Recommendations meet the advice follows:

requirements (including target time limita requirements of decision making Ministers.

GoldsworthyRailway service declaration application: 9 months
13 days

HamersleyRailway service declaration application: 9 months 1
days

the TPA) and the advice requirement of
decision makig Ministers.

RobeRailway service declaration application: 7 months 11 da
¢CKS /2YY2y6SIfGK ¢NBSIF adzNSNJ |
recommendations ithe Goldsworthy Hamersleyand Robe

matters,announcing decisions to declare each of the services
27 October 2008.

¢CKS /2YY2y6SIt iK oNBebeiuedS NI
mattersare currently before the Tribunal

Afourth matter (the/ 2 YY2y 6SIf 6K ¢ NBI ad
decision of 22 May 2006 not to declare the Mt Newnnaitway
servicg was before the Tribunalt 1 July2008

The Council received no new declaration applications in 2308

Council recommendations on applications for Recommendations on applications are made At 1 July 2008 the Council had no ongoing applications for
the certificationof state and territory meet within statutory time guidelines (target of 6 certification

statutory requirements (including target time months). Recommendations meet the advice
limits) and the advice requirement of decision requirements ofdecision making Ministers.
making Ministers.

The Council received one new application for certification
200809 being the application by the NSW Goveent for a
recommendation to certiff & ST F S OviatedS b { 2
infrastructure services access regime. The Council provided it
recommendation to the Commonwealth Minister for
Competition Policy and Consumer Affairs witBimonths
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Table 31 continued

Keyperformance indicator

200809 target

Outcome

(4 months and 22 days following receipt of the applicatidkt
30 June 2009 the Minister was yet to make a decision on the
/| 2dzy OAf Q& NBO2YYSYRIGAZ2Y ®

Council recommendations and decisions unds
the NGLare made in accordance with the
processes and criteria provided for in that law
and related rules.

Recommendations and decisions are made
within specified time limits

Recommendatins meet the advice
requirements of decision making Ministers.

The Council received two new applications under the MGL
200809. The Council determined these matters within the NG
target timeframes as follows

East Australian Pipeline Pty Limitéght regulationof the
covered portion of theMoomba toSydneyPipeline 2 months
11 days

Jemengpipeline reclassification: 2 months 7 days

During 200809 the Council received no applications in relatior
to NGLmatters for which it was required to make a
recommendation to a decisiemaking Minister.

The Counil develops and maintains
informative and up to date information
resources for applicants, infrastructure owner
and other interested parties in relation to all
matters for which it is responsible.

A new websitas launched to provide
accessible information on all access regulatio
matters for which the Council is responsible.

Updated guidelines on declaration and
certificationunder Part Il1A of the TPA are
available2 y G KS / 2dzy OAf Qa
December 2008.

LYAGALFE 3dARStAYySa N
of responsibility under the neMGLare
available on the website within three months
of that law coming into effect.

Case law developments, legislative
amendments and developments in Council

On 1 June 2009 the Council launched its revamped website
providing ready access to information on all access regulatior
matters for which the Council is responsible.

The Council atslaunched a new legacy website which provide
information on the now concluded National Competition Polic
reform program.

The Council updated its guides on the certificatidrstate and
territory access regimeand published these in January 2009.
The Council updated its guides on the declaration of
infrastructure services and published these in March 2009.

The Council developed new guides relating to the covecdge
gas pipelines and light regulatiemder the NGland publishedin
May 2009.
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Table 31 continued

Key performance indicator

200809 target Outcome

processes or policies are reflected in Council The Council will develop and publislguide on greenfields
information resources within 30 days. pipeline regulation in 20090.

In June 2009 the Council instituted a newnimnthly newsletter
Wi OO0 A &iA20 fLINE O A BnKeylagtas@naltersl A 2
including case law developments.

The Council provides timely advice on the
operation of the National Access Regime
(including by way of the reporting required by
s290(2) of the TPA which requires reporting ¢
time taken to makeecommendations, court or
Tribunalinterpretation of key provisions,
matters impeding the operation of the regime,
benefits and costs (including any disincentive
F2NJ Ay@SadySyidiov NBadz
operation, and implications for the future
operation of the regime).

¢KS / 2dzyOAf Qa | yydz £ The Council will provide its annual report to the Treasurer by
comprehensive report on the National Access August 2009.

Regime that meets the requirements of A = « A .
: : ¢CKS [/ 2dzyOAf Qa | yydz: £ NBLIZ NI
s290(2and is provided by 31 August 2009. Access Regime as required by the TPA.
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Resourcesised in performing the National Competition Council outcome

¢ KS / 2reegived reveriue from the Governmeint 200809 of $2.781 million, which
incorporated a budget saving measure of $1.2 millibne Council received other revenue
of $207 000from cout costs awards and application fees relating to its MGtk.

¢CKS LINROS 2F (KS /-0B degsCR726Mdillion2 Thais Lidgwésentfed/ a H Ny
reduction from the portfolio budget statement estimate a8 per cent. The vaaition

occurred primarily becausapplicationsanticipated in 20089 from state and territory
governments for the certificatiorof their access regimes, including the certification of
energy access regimes developed under the auspimies€Energy Ministers, did not
eventuate. In addition, the Council received no new applications for declaration under the
National Access Regime. As a consequence, the Council considered that it was appropriate

to delay recruitment activity to fill staffingacancies and needed to devote fewer resources

to the purchase of the services of legal and economic experts.

TheCouncil recorded a surplus c284549in 200809.

Table3-2 summarises the financial resources used by the Cdfidciting the year.

Table3-2 National Competition Council resouirtg 200809

Actualavailable Payments Balance
appropriations made remaining
P Q. PQy. PQy.
Agencyappropriations
Prior year appropriation 4144 0 4144
Actual current yeaappropriation 2781 2721 60
Other agency revenue 355 0 355
Total 7280 2721 4559

SourcePortfolio Budget Statements 2088 and Financial Statements 2008.

Table 3-3 provides a summary of the resources used by the Council in perforngng i

outcome in 20089 showing KS @I NARF GA2Yy 3L Ayad o0dzZRISGd ¢KS
level (including secretariataff and councillors) in 20089 was 11.4ull time equivalent

persons representing a variatioffom budgetof 1.6 (12 per cent).

3 See also the auditeBnancialSatements for 2008-09.
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Table3-3 Resourcing for théNational Competition Council outcome, 2060

Appropriation  Actual epenses Variation
200809 Budget 2008-09
P Qn PQn PQn
Output group 1. National
Competition Council
Departmental outputs 2085 2726 79
Total resource for outcome 1 2805 2726 79
Average staffing level 13 11.4

Source: Portfolio Budget Statements 2808 and Financial Statements 2008.

Corporate governance

¢tKS [/ 2dzyOAf Qa

I32PSNY | yoOS

FNF YSH2NInakiga i of A aK

processes to effectively and efficiently manage its resources and allocate thosecestu
its statutory priorities. The Council has embraced the management, accountability, financial
and employment reforms applicable to government agencies.

¢KS /2dzyyOAt Q&

2dzi 02YS

F Y R

2dzi Lydzi ' NB F INBSR

Deregulation and eported in the Treasury Portfolio Budget Statements. The Australian
Government funds the Council through budget appropriations. The Council also receives
application fees in relation to making recommendations on the access regulation (coverage
of natural gas pipelines and making decisions on the classifiaatipipelines. The purpose

2F (GKS

F LILIX AOFGA2y FSS

A a

G2 O2y GNAt®DMzi S G2 (K

which include the conduct of a public process. The charge of $7500 per access application
and $2000 per reclassification application represents partial cost recovery.

The Council is responsible for its activities, consistent with the requiremenrtiseot PA
Decisions are made at Council meetings ($able 3-4) and day to day management is
undertaken by an executive team in the Council secretafiae Council is accountable for
its decisions through the courts, tribunals, the Parliament and the Commonwealth

Ombudsman.

National Competition Council structure

The Council comprises the President and up to four other councillors appointeldeby
GovernorGeneral, with appointments generally for threeyear periods supported by a
majority of state and territory governments. Part IIA of the TPA specifies the processes for
appointing councillors, conducting Council meetings and disclosing itddmgscouncillors.

The Council is supported by a secretafiatated in Melbourne. At 30une 2009 the
secretariat comprised 9staff (7.4 full time equivalent) including one shosterm non

ongoing appoitment.
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The President and councillors

At 30 June 2009, there were four councillors, including a President. The councillors were
David Crawford (President), Doug McTaggart, Rod Sims and Virginia HickBpX8eb.

The councillors are drawn from across Australia and different industry and community
sectors to provide a range of skills and experience. The terms of office of all current
councillors, including the Presidig end on 17 December 2009.

The councillors endorse the operating policies of the Council, and consider, review and
FLILINRE @S FEf 2F GKS / 2dzyOAf Q& s bh@2eas& TRl (G A2y a
councillors als@onsider governance issues, including performance against budget.

Box3-1 Councillor profiles

David Crawford President

Mr David Crawford was appointed as the President of the National Competition Courecipéoiod

of three years in December 2006, having been a councillor for eight years before that (includin
years as acting Council President). Mr Crawford lives in Perth, Western Australia. He is also C
of the Airstralia Development Group Ptydl Westralia Airports Corporation Pty Ltd, PAPT Holdin
Pty Ltd, PAPT Nominees Pty Ltd, HRZ Wheats Pty Ltd, and Canola Breeders Western Austral

Mr Crawford is a director of Grain Foods CRC Ltd, Grain Foods Solutions Pty Ltd, Canola Bree
International Pty Ltd, and Pinnacle Corporate Pty Ltd. He is also Chair of the Board of Advisors
Curtin University Graduate School of Business, and a management committee member of bot
educational and service organisations. Mr Crawford was previouslydtporate affairs director of

Wesfarmers Limited, managing director of Western Collieries Ltd, chief operating officer of Ra
Minerals NL and managing director of Abosso Goldfields Limited. Mr Crawford has also been &
member and/or chair of a number gbvernment and nofgovernment committees in the
agriculture and mining industries.

Mr Crawford has an Honours degree in Economics from the University of Queensland and a M
of Arts (Political Science) from the University of Toronto. He is alsocaviedlthe Australian
Institute of Company Directors.

Dr Doug McTaggart

Dr Doug McTaggart was first appointed as a councillor in December 2000. He was reappointe(
December 2003 and again in December 2006 for a further three year term.

Dr McTaggart lies in Brisbane, Queensland. Dr McTaggart is the Chief Executive of QIC. He is
member of the Council of Australian Governments Reform Council (Bef@n Council) and a
board member of Committee ford&@nomic Development of Australia (CEDA).

Dr McTaggart has held various positions as an academic economist, most recently Professor ¢
Economics and Associate Dean at Bond University. He was previously the Under Treasurer of
Queensland Department of &@asury. He has been president of the Economic Society of Australi
member of the Australian Accounting Standards Board and a member of the Queensland Univ
of Technology Council. Dr McTaggart holds an Honours degree in Economics from the Austral
National University and a Masters degree and PhD from the University of Chicago.
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Rod Sims

Mr Rod Sims was appointed to National Competition Council in December 2003 and reappoint
a three year term in December 2006. Mr Sims is a director of Agkson Partners Limited, which
joined in 1994. In addition to his role as a councillor, Mr Sims is also a Director of InfraCo Asia
in Singapore, and Ingeus Limited. From 1996 to 2003, he was the chair of the NSW Rail Infras
Corporation ad later chair of the State Rail Authority. Mr Sims was a member of the panel that
dzy RSNIi22]1 GKS NBGASe 2F ! dzadi NI tAlFQa SySNHe
Mr Sims previously worked for the Australian Government for over gigats, including as the
Deputy Secretary in the Department of Prime Minister and Cabinet and Deputy Secretary resp
for Transport in the Department of Transport and Communications. From 1988 to 1990, Mr Sin
the economic advisor to the Prime Matér.

Mr Sims holds a first class honours degree in Commerce from the University of Melbourne and
Master of Economics from the Australian National University.

Virginia Hickey

Virginia Hickey is director of @ the Board Table, a corporate governance consulting business.
also the Chair of TransAdelaide, Chair of the Telecommunications Industry Ombudsman Coun
board member of Flinders Ports, Medical Insurance Groupré&lissand SafeCom. Ms Hickey was
formerly a Commissioner of the National Transport Commission through which role she was in
in the Council of Australian Governments National Reform Agenda. Her other previous board
positions include member of the Cocil of the University of South Australia, Vice President
Australian Institute of Company Directors SA & NT Division and board member of Playford Ca
and the Art Gallery of South Australia.

Ms Hickey was formerly a partner of Finlaysons Lawyers italléewith particular expertise in
O2N1I2 NI GS F2FSNY I yOS:T RANBOGZ2NEQ | O02dzyil y
actions under the Corporations Law and the Trade Practices Act. Ms Hickey was appointed as
Councillor of the Nationaldnpetition Council in December 2003.

Virginia Hickey has a Bachelor of Arts from Monash University and a Bachelor of Laws from
Melbourne University and is a Fellow of the Australian Institute of Company Directors.

National Competition Council meetings

Duing 200809 councillors met omine occasions, includin@ur times by teleconference.
InNFl OS YSSiAy3a 6SNB KStR Ay (GKS /2dzyOAt Qa aSfo

The number and timing of meetings in 2608 were determined largely on the basis of the

/| 2dzy OAf Qa ¢ FaN 3-4 LisksRtBeNdatésA & dheé meetings in 2009 and
O2dzy OAt t 2NEQ UGOSYRIFIYyOS® [/ 2dzyOAft2NBER NBOSAODSR
2dzi 2F 48&AaA2Y0 +F FAYFYOALE AdGLdSYSyd 2F GKS
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Table3-4 National CompetitionCouncil meetings, 20689

Meeting date

Attendance

19 August 2008

22 August 2008
21 October 2008

18 November 2008
17 February 2009
1 April 2009

7 May 2009

27 May 2009
26 June 2009

all councillors, except R Sims who had advise:
a conflict of interest in relation to the matter
considered

all councillors

all councillors, except Bims who had advised ¢
a conflict of interest in relation to the matter
considered

all councillors
all councillors
all councillors

all councillors, except V Hickey who was
overseas

all councillors

all councillors, except V Hickey

The secretariat

The secretariaLJNR2 JA RS a

" ROAOS YR Fylteara +ia GKS

matters, primarily matters related to Part IlIA of the TPA and similar functions relating to the
regulation of natural gas pipelines. It represents the Council in dealings withatsfffrom
the Australian, state and territory governments and with other parties that have relevant
interests in the services provided by monopoly infrastructurégure 3-2 depicts the

structure of the secretariaat 30 June 2009.

Figure3-2 National Competition Council secretariarganisation chart, 30 June 2009
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Day-to-day management of the secretariatthe responsibility of the Executive Director and
Director, who comprise the executive team. The executive team is also responsible for
forward planning and for policy and expenditure dems. The executive team met
regularly with secretariastaff during 200809 to consider work and organisational issues.

Internal and external scrutiny

Internal scrutinyis undertaken via regular meetings of councill(gse above) and through
GKS /2dzyOAfQa ! dzRAG YR wAiail alyl3asSySyd /2YYAi

Mechanisms for external scrutiny include: formal reviews of the National Access Regime

and the NGL, and the role of the Council; legal mechanisms (courts and tribunals) for
NEOASGAYI aAyrAaidSNBRQ RSOAaAZ2YA FNRAAY3T TFTNRY
Commonwealth Ombudsman. The Council is subject to extestrattiny more generally

through its published recommendations to governments on matters relating to access
determinations and through its processes for engaging with stakeholders.

Audit and Risk Management Committee

¢KS / 2dzy OAf Q& ! dzRA/(2 YHYWARI (vBASa 12 ZeSINVEISERY SiykiS 2 NHI v
statements, audit functions, risk management, fraud contasid business continuity

planning. At 30 June 2009 the Audit and Risk Management Commuteeprised

councillors Doug McTaggart (Chair) and Virginia Hickey. The committee met twice during

2008009.

On 27 August 2008 the committee considered and agreed that the Council adopt the

audited financial statements for 20d8. The cmmittee received a report from the

Australian National Audit OfficdNAQ in relation to its audit of these financial statements.

l'd Ada YSSGAYy3a 2y M1 CSONHzZ NBE wHnannd GKS O2YYAD
policies governing risk management amnalufd control.

Virginia Hickey and Doug McTaggart attended both meetings of the Audit and Risk
Management Committee. Secretariat members John Feil (Executive Director) and Ross
Campbell (Director) also attended the two meetings.

Formal reviews

There were no reviews during 2008 of instruments or processes relating to the National
Access Regime in Part IlIA of the TPA or access arrangements undeGlltend the
National Electricity Law.

Legal mechanisms for reviewing National Competition Council decisions

Under both Part IlIA of the TPA and tN&L. an applicant or service provider may seek
review of decisions (made in response to a recommendation from the Council) by the
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designated Commonwealth Minister or state premier. The Australian Competition Tribunal

is the appellate body for decisions on deelion, certificationand coverage/revocationf

coverage except that under theGL, the appellate body in Western Australia is the Western

Australian Gas Review Board. Cha@®&B L2 NIia 2y GKS / 2dzyOAf Qa 62 NJ
and theNGz Ay Of dZRAYy3I gKSNB LI NIASE az2daAKi NBOASS
available, the outcomes of those reviews.

Other reviews

There were no reports or comméen during 200809 by the Australian Government
Ombudsman or by a parliamentary committee, and no decisions by administrative tribunals
involved the Council.

Engagement with stakeholders

In June 2009, the Council launched a new website to replace its previous website. The
/| 2dzy OAf Qa NB DI Y LIBWRv.ncaddgoviaf Zontaing dfbrinadidd about the

| 2dzy OAf Qa NRBf S dAPRBANInetNGINIhe ditd &ldo coBtdins dukteht
corporate information including annual reports to Parliament and required Australian Public
Service reporting.

The Council also launched a second website, located at www.ncp.ncc.giov.aravide
KAAaG2NRO AYT2NXIGA2Y 2y (GKS [/ 2dzyOAf Qa LINB DA ;
Competition Policy. This legacy site contains resouoteshe development, content and

implementation of the (former) National Competition Policy. The Council ésieol this

website as a resource for governments and other users.

On 1 June 2009, the Council released the inaugural issue of its new bimonthly newsletter,
AccessibleAccessibl@ims to provide updates af KS / 2dzy OAf Qa | OGAGAGASA
the Trade Practices Act and tiNGId ¢ KS ySgat SGGSNI Aa | @FAfFofS
and interested parties are invited to subscribe to the distribution list.

Following recent amendments to the TPA and judgments by courts and tribunals, and the
implementation of the NGL. the Council has updated its guides to declaration and
certification and developed a guide on gas pipeline regulation issues. These guides are
FalrAflFofS 2y GKS [/ 2dzyOAf Qa 6SoaraiasSo

Financial management

The financial management of the Gail was undertaken on a sound basis involving budget
setting, variance analysis and reporting for the organisation as a whole. Financial
monitoring and reporting against budget occurred on a monthly basis, and involved all
councillors considering a finaiat report.
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The Council continued to work with the Treasury, the Department of Finance and
Deregulation, the Australian Competition and Consumer Commish@CL (as the
outsourced provider ofinancial services) and the ANAO as key stakeholders to ensure that
financial performance aligns with expectations.

The Council received audit clearance of its financial statements from the ANAZ3 on

August 2009. The ANAO issued an unqualified audit tepor

Outsourced services

The Council undertakes purchasing in accord with ©emmonwealth Procurement

Guidelinesand Good Procurement Practice Guidan€he key elements of these guidelines

are value for money, efficiency and effectiveness, accountabifity teansparency, ethics
and industry development.

The Council has assurance and reporting processes in place to ensure compliance with
requirements. These include publishing an annual procurement plan and significant
procurements on AusTender, and listiogntracts that exceed $10800 on the Council
website in accord with the Senate Order on departmental and agency contracts.

Information on expenditure on contracts and consultancies is also available on the
AusTender website www.tenders.gov.au.

The Countipurchased legal advice services, communicatiadgice services, economic
consultancy services, specialised human resources servidgafrmation and
communications technologyl@T) servicesand website development servicesirihg the
year (see the discussion under Use of consultants). The Council also renewed the contract
for the provision of its employee assistance program.

During 200809, the Council purchased the following corporate services:

finance and accounting

printing of Council publicatian

payroll and human resource management
website and information technology support
document management and storage software
document storage

supply and maintenance of indoor plants, and

internal officemaintenance.

The ACCG® contracted to provide all financial and personnel services to the Council, and
LINE OS&daSR (GKS / 2dzyQoof Qa I O02dzy i a

R dzNR y 3
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As an Australian Government body, t®uncil is required by the Department of Finance
and Deregulation to reconcile its Goods and Services@a¥ €components on a monthly

basis.

Risk management and fraud control

The Council has ingce a risk management framework, including a business continuity plan
and a fraud control policy. These frameworks have been developed taking account of
relevant legislation and standards including theustralian Government Information
Technology Securitanual, the Protective Security Manuahd the Commonwealth Fraud
Control Guidelines

The Council conducted its annual review of its risk management plan and fraud control
policy which was endorsed by the Audit and Risk Management Comraitieemeeting on

17 February 2009. Management functions that have an impact on the effectiveness of the

| 2dzy OAt Qa FTNJI dzR O2y iNRt YSI &adaNBa AyOf dzZRSRY

GKS [/ 2dzyOAt Qa Sy 02dzN» 3SYSyid 2F SGKAOI €
emphasising the importance of the Australian Public Service Code of
Conduct

arrangements for financial authorisations such that dual authorisation is
required for all expenditures

provisions aimed at ensuring information and information technology
security

appropriate written delegations, and

protective security.

There were no instances of fraud or allegations of fraud in ZI¥8

Certificate of Fraud Measures

| certify that, as at 30 June 2009, the National Competition ColCif(had completed its

fraud risk assessments and fraud control plan. | also certify that the NCC has in place
appropriate fraud detection, prevention, investigation, reporting and data collection
procedures and processes that meet the specific needs of the organisation and cwithply

the Commonwealth fraud control guidelineMay 2002

Omw

JohnFeil

Executive Director
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Peoplemanagement

Staffing

' on WdzyS wnndog GKS /2dzyOAftQa adGlFrFFAy3a t S@St ¢
secretariatstaff and four councillors (including the Council President). All secre&teit
GSNE t20F0GSR 4G GKS /2dzyOAtQa 2FFAOS |G tS@St

The secretariatstaff comprised the Executive Director, one director, 4 legal counsel
(Executive, levels-2) and 3 administrativetaff (Administrative Service Officer, gradeg)3
These staff comprised eight ongoing and one -oogoing personnel (se€able3-5). Two
ongoing staff members lethe Council during 20089 while two others joined.

Table3-5 S=cretariat gaff by gender and employment status, as at 30 June 2008 and 30
June2009

Employment status 2008 2009
Female

Fultime ongoing 5 1
Fulltime norrongoing 1 -
Parttime ongoing - 3
Parttime nonongoing 1 1
Male

Fulltime ongoing 2 4
Fulttime non-ongoing 1 -

Parttime ongoing - -

Total 10 9

Staff remuneration and conditions

At the commencement of 20089, all Council staff were employed under Australian

Workplace Agreements (AWAS) except for one -nogoing staff member who was

employed on a common law contratipon expiry of the AWAs, staff transitioned to section

Hn RSGSNXYAYFGAZ2Yy A LIBWORAOF ¢ @pladeinént emplame @dlldctiyra y S3A2 i
agreement. The Council developed an employee collective agreement via a consultative

LINP OS&aa® hy on WdzyS wnnd G§KS [/ 2dzyOAf Qa SYLJX 2
the Workplace Authority, with effect fror July 2009.

Salary remuneration (excluding superannuation contributions) to Senior Executive Service

(SE}P staff was approximately 320 500while that to non SES staff was approximately
$587 000. Remuneration to councillors in 20@® was approximately1%9 000.
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The range othe salaries paid in 20089 to SES and othsetaff in the CouncBecretariatare
shown inTable3-6. Salary sacrifice arrangements are availablesecretariatstaff member
opted for a Commonwealth funded vehicle as part of their remuneration package.

Table3-6 Staff profile, Cowncil secretariaf 30 June 2009

Salary range

Level obQr Female Male Total
Senior Executive Service, band 2 Up to 235 1 1
Senior Executive Service, band 1 Upto 175 1 1
Executive, levels 2 85-115 v 2 4
Administrative Service Officer, grade$ 3 50- 85 3 - 3
Total 5 4 9

é Two staff membesworked part time.

Salary levels for all secretaristiaff including SES staff are determined by reference to the
comparative remuneratiomvailable in similar Australian Public Service and Victorian Public
Service agencies, in particular those agencies seeking staff with skills and experience in law
and/or economics. The Council does not operate performaragearrangements.

The Council supports maximum possible flexibility in conditions and working arrangements,
with the objective of encouraging the recruitment and retention of staff with appropriate
skills.

Staff training

Study assistance in the form study leave and reimbursement of tuition fees for approved
courses of study are available for all Council secretastaff. Fee assistance (upon
successful completion of a course of study) is provided where the study or training
undertaken is directly relevant to the work of the Council or relevant more generally to the
Australian Public Service. Staff may also participate in training for skill and professional
development including executive aneéédership development, and attend conferences and
seminars on issues associated with competition policy and competition law.

Excluding the salary costs of staff undertakiraining, the Council devoted a total of $9779
to staff trainng and development in 20089.

Industrial democracy

¢ KS [/ 2ludystidl Dedcracy Plamas the basis of its industrial democracy practices
during the year. The Execu Director has formal responsibility for the implementation of
industrial democracy principles and practices.

Being a cdocated small agency, all Council staff met regularly during the year to consider
work program and other organisational issues. Thagsetings were the principal means for
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aidlr¥F¥ (2 O2yaARSNI YR RA&AOdzaa A&dadzSa FFOAy3a
collective agreement, changes to work and agency priorities, staffing arrangements,
accommodation, office policies, occupatidiealth and safetyinformation technology and

training. Project teams also met to discuss specific work priorities and progress. All staff are

invited to attend meetings with Councillors and have access tontimutes of Council

meetings.

During the year, the Council also updated its risk management framework, including its
Fraud ControPolicy.! f £ &Gl ¥F¥ KI @S | RoloySMaaualane its Ofic€ / 2 dzy OA €
Proceduresiocument.

Equity matters

Social justice

Within its work program, the Council addressed social justice issues when conducting its
functions related to the National Access Regime and thessceegulation of gas pipelines.
The Council may consider public interest issues, including:

o policies concerning occupational health and safetglustrial relations,
access to justice and other government seeg, and equity in the
treatment of different persons

J economic and regional development, including employment and investment
growth, and

o the interests of consumers generally or of a class of consumers.

Application of the Australian Government disability rsttegy

The Australian Government disability strategy recognises that many programs, services and
facilities have an impact on the lives of people with disabilities. The strategy is about
enabling the full participation of people with disabilities. It obfigAustralian Government
organisations to remove barriers that prevent people with disabilities from having access to
these programs, services and facilities.

l'a y20SRI (GUKS /2dzyOAf Qa YAadaArAzy Aada (2 AYLNRO
growth, imovation and rising productivity, by promoting competition that is in the public
AYGSNBaled ¢KS /2dzyOAf Qa GKANR LI NIe F0O00Saa NB
0S50l dzaS (GKS& KI@S || LRaAGAGS SO2y2YAO o0SySTAl
against any group within the community. The Council thus met the performance criterion

for the year, because its policies did not isolate people in the community with disabilities.

CdzNIKSNE GKS [/ 2dzyOAf Qa O2y adzZ G lany hraug within2 OS 3 & R?
the community, satisfying that performance criterion in 2008p® { AYAf I NI &8> (KS
recruitment policy does not discriminate on the basis of race, disability, colour, gender or

religion. (Recruitment information is available in etecic and hard copy formats.)

Page49



Annual report 200899

¢ KS |/ 2dzy OA © &xd availalzie eldc@ohically,2axd are provided in hard copy form
upon request.

The Council developed its workplace, including office facilities and workstations, with the
aim of reducing barriers to access by people with disabilities.

Workplace diversity

The Council continuedo apply its Workplace Diversity Plam 200809. No workplace
harassment was reported during 2008.

A number of secretariastaff identified themselves as members of an equal employment
opportunity group $éeeTable3-7).

Table3-7 Staff by equal employment opportuniy group at 30 June 2009

Persons with
Level Female NESB2 NESB2 ATSi disabilities

Senior Executive Service - - - - -
Executive, levelsc@ 2 - = - -

Administrative Service 3 - 1 - -
Officer, grades 46

Total 5 - 1 - -

a Non-English speaking background, first generation.

Non-English speaking background, second generation.
Aboriginal or Torres Strait Islander.

b

Cc

Other matters

Occupational health and safety

During 200809, the @uncil continued to place significant weight on providing a safe and
healthy work environment for its staff.

The Council offered all staff access to screen based eyesight testing, the review by an
ergonomist of work stations and the flu vaccine. Sta#mbers also continued to have
access annually to the confidential health appraisal and advisory program and an employee
assistance program.

Reports on monthly testing of cooling towers for legionella and other bacteria were
considered byto the Occupatioal Health and Safety Committee. Fire extinguishers and
emergency exit lights were checked every six months and the Council replaced two fire
extinguishers during the year. Fire wardens participated in regular briefing and training
sessions and all staff gecipated in fire evacuation exercises. The first aid officer undertook
CPR training to ensure skills remained current.
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The Occupational Health and Safety Committee met on a quarterly basis during the year,
inviting staff to contribute to its agenda amdtculating its minutes to all staff.

The Council received no accident or incident reports during B88No nhotices were
lodged under section 68 and no directions were given to the Council under sections 29, 46
or 47 of theOccupational Health and Sajef\ct 1991during the year.

Freedom of information

The Council did not receive any requests for the release of documents undéreahdom
of Information Act 1982uring 200809.

Categories of documents held by the National Competition Council

The secretariatholds three classes of document. First, it holds representations to the

/| 2dzy OAt Q& t NBaARSy (X 9ESOdiiraceh®s cbriespdndence NJ I y R
covering aspects of government microeconomic policy and administration, primarily
matters relating to the now concluded National Competition Policy reform program and to

third party access regulation. Second, it holds files@dley & (12 GKS /[ 2dzy OAf Qa
documents on these files include correspondence, analysis and policy advice prepared by
secretariat2 FFAOSNE® C2dzNJ YIFAYy OFGS3aI2NASa 2F FAES
being:

o Cound views on the progress of the Australian, state and territory
governments in implementing the now concluded National Competition
Policy program.

o Council recommendations on applications for declaration of services for
third party access and the certifiéah of access regimes. The designated
Ministers are required to publish their decisions on these applications. The
Council makes its recommendations and reasons publicly available after the
designated decision maker has published aisien. In the case of a
declaration application, if the decision maker does not determine the
YFGGSNI gAGKAY cn RIFe&a 2F NBOSAGAYy3a GKS
decision is deemed to be not to grant access, and the Council publishes its
recommendaion.

o Council recommendations on coveragerevocationof coverage under the
NGLwhich are made public when sent to the relevant decision maker.

o material relating to other work assigned to the Council.

Third, the Council holds documents on internal office administration. They include personal
details of staff, organisation and staffing records, financial and expenditure records, and
internal operating documentation such as office procedures and instructions.
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Documents open to public access subject to a fee or available free of charge on request

The following categories of document are publicly available:
. GKS /2dzyOAf Qa Fyydzr f NBLER2NIA G2 tFNIAIFYSY
o speeches by councillors and secretastatff
o research papers and guides on specific competition policy issues
o submissions by the Council
. GKS /2dzyOAf Qa aildNIGSAAO LI Iy

o applications received for declaration or certificatjar the regulation of gas
pipelines

o submissiondy interested parties on access declaration or certification
applications, applications relating to access regulation of gas pipelines, and
20KSNI NBZASsa YR YHGIGSNA O2yaARSNBR Ay i
32 @S NY Y Sy i avith tBeNetiojial’Corgpétion Policy and related
reforms where information contained is not commereiaiconfidence (for
the period from 1996 to 2005, when the program concluded)

. GKS / 2dzyOAf Q&4 A &adzSa ohdppiStbhsfdr yR NBO2YYSYR
declaration, certificatiorand the access regulation of gas pipelines

o assessments and recommendations to the Australian Government Treasurer
2y A2PSNYYSyYy(aQ LINE BowBuiletNatiofal A YL SYSy Ay 3
Competition Policy

. media releases, and

o issues papers, draft reports and final reports on other reviews referred to
the Council.

These documents are usually available in both hard copy and electronic form. The Council

places as much material as possible on its website (www.ncc.gov.au). Documents,
publicatiors and speeches can be obtained diredtym the Council. Documents relevant

G2 GKS [/ 2dzyOAt Qa F2NX¥SNI bl GA2yLFfE [/ 2YLISGAGAZY
website (www.ncp.ncc.gov.au).

Facilities for access to National Competition Council documents

Applicants seeking access under theeedom of Information Act to documents in the
possession of the Council should apply in writing to:

Director (Freedom of Information Request)
National Competition Council

GPO Box 250

Melbourne VIC 3001

Attention: Freedom of Information Coordinator
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An appication fee of $30 must accompany requests. Unless an application fee is received or
an explicit waiver is given, the request will not be processed. Telephone enquiries should be
directed to the Freedom of Information Coordinator (telephone 03 9285 74@étyden

9.00 am and 5.00 pm, Monday to Friday.

The Director (Freedom of Information Request) is authorised under section 23 of the Act to
grant or refuse requests for access to documents. In accordance with section 54, an
applicant may apply to the ExecwiDirector within 28 days of receiving notification of a
decision under the Act, seeking an internal review of a decision to refuse a request. The
application should be accompanied by a $40 application review fee, as provided for in the
Act.

If access undethe Act is granted, then the Council will provide copies of documents after
receiving payment of all applicable charg@#ternatively, applicats may arrange to inspect
documents at the National Competition Council office, level 9, Bx@@bition Street,
Melbourne, between 9.00 am and 5.00 pm, Monday to Friday.

Advertisingand market research

The Council made no payments during 2@38to advertising agencies, market research
organisations, polling organisations, direct mail organisations or advertising agencies that
place government advertising the media.

Expenditure on advertising during 2008 totalled $3249. This expenditure was solely for
0KS LlzN1J}22asS 2F Lzt AO O2yadzZ GFrGA2y NBIFINRAY3

I O0Saa YIFGGSNBR Ay tAyS gAdlédertieRBAahtiBGtzy OAf Qa &Gl @

Ecologically sustainable development and environmental performance

The Council aims to operate in an ecologically sustainable manner and to provide an
environmentally sound workplace. The Council has &stbpractices designed to minimise
adverse effects on the environment subject to assessment of the financial costs or savings
involved. To minimise its environmental impact, the Council:

o procures and uses office equipment with low energy use and powengavi
modes (the Council replaced two of its multifunction units with new
machines which consume less electricity and the outer casing of which is
constructed from non bleached materials)

o recycles paper and cardboard products including pulping of classifistew
o uses tap flow restrictors to reduce water use
o uses LCD computer screens

o disposes of cartridges through a recycling outlet
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. encourages staff to minimise their use of energy and paper (printing is
defaulted to duplex, and incoming faxes are received@sttibuted
electronically) and to use water wisely

o disposes of mobile phones and batteries through a recycling outlet

. when replacing its computing and other equipment, makes available to not
for profit organisations the replaced equipment

o relies primary on electronic publicatioof documents via its website
(providing hard copy documents on request), and

o implemented a new electronic document retention and management
system to reduce its reliance on paper files.

The Council lys goods and services in accord with the environmental purchasing guide
promoted by the Department of the Environment, Water, Heritage and the Arts.

Energy used by the Council in 2008 varied less than half a percent from the previous
financial year.

Grant programs

The Council does not administer grants.

Use of consultants

The Council purchased the services of consultants for specialist advice when the required
expertise was not available within the Council, and when it was efficient aneeffestive
to do so.

The Council previously established a panel of five legalcesrpiroviders, comprising Allens
Arthur Robinson, the Australian Government Solicitor, Clayton Utz, Gilbert + Tobin and DLA
Phillips Fox using an open tender process (notified on AusTender). Duringd20€&
Council extended the deeds of standing offer its current legal services panel members

for a two year period. Where the Council requires specialist legal services, it draws from the
firms on its panel. The choice of panel firm is frequently constrained by the need to avoid
conflicts of interest.

The Council also purchases other Hegal consultancy services (in particular economic

advice) whenever possible endeavouring to use an open competitive process. Generally it

uses a select tendering process when engaging economic consultants. The rfatbhes o

/| 2dzy OAf Qa 62N)] FNBljdSyiafte O2yaidNlAiya (GKS (GSyRS
to have specialist economic or technical expertise. There is also a need to avoid conflicts of

interest. The Council engages consultants directly where thécehaf required specialist

expertise is extremely limited.
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At the commencement of 20089, the Council had six ongoing legal services contracts that
involved total expenditure in 20089 of $521 704, one ongoing contract for the provision of
communicationsand media advisory services that involved expenditure in ADD&f

$14 194 and one ongoing contract for the provision of ICT services that involved
expenditure of $63 895 in 206@0. Associated with one of its legal servicestracts, the
Council purchased economic advice services, with expenditure totalling $128 972 in 2008
09.

During the year, the Council commenced and completed two new contracts for the
provision of legal services, wittotal expenditure of $20 843 and @mmenced and
completed one new contract for the provision of human resources services (legal officer
specialist recruitment services) with expenditure totalling $47 513. Of the new contracts in
200809, three had expenditure exceeding $10 000.

Table38 LINE JARSa SELISYRAGAINE AYyF2NXIGAZ2Y 2V
contracts in 20089, providing a comparison with the preceding two financial years. Annual
reports contain information about actual expenditure on contracts for consultancies.
Information on the value of contracts and consultancies is available on the AusTender
websitewww.tenders.gov.au

Table3-8 Summary of expenditure on all consultancy contracts in 2806 200708 and
200809 ($) (includes GST)

200607 2007-08 200809
Legal (new) 5383 253 749 20 843
Legal (ongoing) 882 679 445 691 521 704
Economidnew) - 10 499 128 972
Economic (ongoing) 56 765 = =
Communications (new) - - -
Communications (ongoing) 13 270 18 027 14194
ICT (new) . 75 990 .
ICT (ongoing) - - 63 895
Human resources services (new) - 46 088 47 513
Human resources servicésngoing) - - -
Total 958 097 850 044 797 121

Table 3-9 provides information on contracts with expenditure exceeding $10 000 let in
2008009.
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Table3-9 Consultancy contract services of $10 000 or mdet during 200809
(includesGST)

Consultant name Description of service Contract Selection Justification
price ($) process

Australian Legal services relating to 15805 Panel Need for
Government GKS [/ 2dzy OAf Q professional skills
Solicitor Part IlIA of the TPA
Castalia Strategic Economic advisory service 128 972 Direct Skill currently
Advisors Pty Ltd NBf | G Ay 3 {2 sourcing unavailable
work under Part IIIA of the within the agency
TPA
Hudson Global ~ Human resources services 47 513 Direct Skills currently
Resources (legal officer recruitment) sourcing unavailable

within agency

Annual reporting requirements and aids to access
Information contained in this annual reportpsovided in accordance with:

o s74 of the Occupational Health and Safety Act 1991
J the Public Service Act 1999

. s8 of the Freedom of Information Act 1982

o s29(0) of the Trade Practices Act 1974

o the guidelines issued by the Department of the Prime Minister aafur@t.

For inquiries or comments concerning this report or any other Council publisaipease
contact:

Executive Director

National Competition Council
GPO Box 250

Melbourne VIC 3001
Telephone (03) 9285 7474
Facsimile (039285 7477

Email: info@ncc.gov.au.

Information on the National Competition Council can be found on the internet at
WWW.NCcC.gov.au.

This annual report is availablewivw.ncc.gov.au
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