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About this report 

In the Treasury Portfolio 2008-09 Budget Statement the National Competition Council 

(Council) set out a summary of the products and services it proposed to provide during the 

year to deliver ƛǘǎ ƻǳǘŎƻƳŜΦ ¢ƘŜ /ƻǳƴŎƛƭΩǎ ƻǳǘŎƻƳŜ ŀƴd outputs from the Treasury 2008-09 

Portfolio Budget Statements are below.  

Outcome  

¢ƘŜ ŀŎƘƛŜǾŜƳŜƴǘ ƻŦ ŜŦŦŜŎǘƛǾŜ ŀƴŘ ŦŀƛǊ ŎƻƳǇŜǘƛǘƛƻƴ ǊŜŦƻǊƳǎ ŀƴŘ ōŜǘǘŜǊ ǳǎŜ ƻŦ !ǳǎǘǊŀƭƛŀΩǎ 

infrastructure for the benefit of the community 

The outcome relates to the Treasury ƻǳǘŎƻƳŜ ƻŦ ΨǿŜƭƭ ŦǳƴŎǘƛƻƴƛƴƎ ƳŀǊƪŜǘǎΩΦ 

The Council reported one output in the Treasury 2008-09 Portfolio Budget Statements. 

Output  1: advice to governments on infrastructure access issues 

TƘƛǎ ŀƴƴǳŀƭ ǊŜǇƻǊǘ ŀŘŘǊŜǎǎŜǎ ǘƘŜ /ƻǳƴŎƛƭΩǎ ŀŎŎŜǎǎ ǊŜƎǳƭŀǘƛƻƴ ǊƻƭŜ and provides information 

ƻƴ ǘƘŜ ŀƎŜƴŎȅΩǎ ƎƻǾŜǊƴŀƴŎŜ ŀǊǊŀƴƎŜƳŜƴǘǎ.  

 /ƘŀǇǘŜǊ м ǇǊƻǾƛŘŜǎ ǘƘŜ tǊŜǎƛŘŜƴǘΩǎ ǊŜǾƛŜǿ ƻŦ ǎƛƎƴƛŦƛŎŀƴǘ ŜǾŜƴǘǎ ŀƴŘ ŀŎǘƛƻƴǎ 

relevant to the Council during 2008-09.  

 Chapter 2 reports on the CouncilΩǎ ǇŜǊŦƻǊƳŀƴŎŜ ŘǳǊƛƴƎ 2008-09 in its role of 

making recommendations to Ministers on applications for declaration and 

certification and on applications regarding the /ƻǳƴŎƛƭΩǎ ǿƻǊƪ ǇǳǊǎǳŀƴǘ ǘƻ ǘƘŜ 

National Gas Law. The chapter also reports on relevant legislative developments 

and on matters relating to the effectiveness of the National Access Regime 

required under section 29O of the Trade Practices Act 1974 (Cth). The discussion 

in this chapter relates ǘƻ ǘƘŜ /ƻǳƴŎƛƭΩǎ ŜŦŦƛŎƛŜƴŎȅ ƛƴ ŀŎƘƛŜǾƛƴƎ its outcome and 

output. 

 Chapter 3 provides an overview of organisational governance and performance. 

 /ƘŀǇǘŜǊ п ǇǊƻǾƛŘŜǎ ǘƘŜ /ƻǳƴŎƛƭΩǎ ŀǳŘƛǘed financial statements for 2008-09. 

Summary resources for the 2008-09 output are tabulated on page 38. 

Compliance with the Department of the Prime Minister and Cabinet requirements for 

annual reports is shown on pages 57-58. 
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1 tǊŜǎƛŘŜƴǘΩǎ review 

Third party access arrangements in states and territories 

In Australia third party access to monopoly infrastructure services is regulated through the 

National Access Regime in Part IIIA of the Trade Practices Act 1974 (Cth) (TPA) and through 

state or territory access regimes. The two approaches are complementary and the TPA 

contains provisions for determining which regulatory regime applies in any situation, thus 

largely avoiding the prospect of conflicting regulatory requirements. 

The National Access Regime applies generally across all of the country.1 Under the regime, 

an infrastructure owner may choose to submit an access arrangement to the Australian 

Competition and Consumer Commission (ACCC) for approval. Where an access arrangement 

is approved, the terms of that arrangement set the basis for access to the relevant services. 

Where there is no ACCC-approved access arrangement (or effective state / territory access 

regime) a person seeking access to an infrastructure service may apply to the National 

Competition Council (Council) for a recommendation that the designated Minister declare 

the service.  

The Council considers applications for declaration of services against the declaration criteria 

in the TPA. It then makes a recommendation to a designated Minister who decides the 

application after considering a parallel set of criteria. If a service is declared, it is brought 

ǿƛǘƘƛƴ tŀǊǘ LLL!Ωs negotiate-arbitrate arrangements. These arrangements require that asset 

owners and access seekers negotiate access terms, and where an agreement cannot be 

reached provide for the ACCC to arbitrate access disputes.  

A state or territory government may enact access regimes that provide for access to 

infrastructure services in the relevant jurisdiction. There are two broad approaches to 

implementing such regimes: one involves regulating particular infrastructure services or an 

infrastructure sector; the other takes a more general approach where a state or territory 

regulatory body is empowered to set access terms on a case by case basis.  

Under the TPA state and territory governments may apply to the Council to have their 

access regimes certified as effective. Where a state or territory regime is certified, that 

regime will apply to the exclusion of other forms of access regulation. The certification 

process is designed to ensure state and territory access regimes embody the same 

principles that underpin the national approach and to allow state and territory regimes to 

take precedence where they are found to be effective. The principles2 that must be 

considered in relation to a certification application address: 

 the scope of an access regime 

                                                           
1 
 Except access to telecommunications infrastructure which is regulated at a national level 

under Part XIC of the TPA. 
2 
 See clauses 6(2)-(5) of the Competition Principles Agreement.  
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 the treatment of interstate issues 

 a negotiation framework for determining access 

 dispute resolution 

 promotion of efficiency. 

Where the Council receives an application for certification it must recommend to the 

Commonwealth Minister whether or not a regime should be certified as effective. In 

deciding whether to recommend that a regime be certified as effective, the Council must: 

 assess whether the access regime is an Ψeffective access regimeΩ by applying 

the relevant principles set out in the Competition Principles Agreement 

(CPA) (summarised above) 

 have regard to the objects of Part IIIA of TPA, and 

 not consider any other matters. 

During 2008-лф ǘƘŜ /ƻǳƴŎƛƭ ŎƻƴǎƛŘŜǊŜŘ ǘƘŜ b{² DƻǾŜǊƴƳŜƴǘΩǎ ŀpplication for the 

certification of its water infrastructure services access regime. In substance this regime 

mimics the National Access Regime, substituting the Independent Pricing and Regulatory 

Tribunal of NSW (IPART) for the ACCC as the arbiter of access disputes and an IPART report 

and a decision by the NSW Premier for the process of declaring a service under Part IIIA of 

the TPA. As at 30 June 2009, the Council had made its final recommendation on the NSW 

certification application but the Commonwealth Minister had yet to make his decision. The 

/ƻǳƴŎƛƭΩǎ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴ ƛǎ ƳŀŘŜ ǇǳōƭƛŎ ŀǘ ǘƘŜ ǘƛƳŜ ƻŦ ǘƘŜ aƛƴƛǎǘŜǊΩǎ ŘŜŎƛǎƛƻƴΦ  

Subsequently (on 13 August 2009) the Minister for Competition Policy and Consumer Affairs 

accepted ǘƘŜ /ƻǳƴŎƛƭΩǎ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴ ǘƘŀǘ ǘƘŜ b{² ǊŜƎƛƳŜ ōŜ ŎŜǊǘƛŦƛŜŘ ŀǎ ŜŦŦŜŎǘƛǾŜ ŦƻǊ ŀ 

period of 10 years. Given some of the services to which the NSW regime applies are already 

declared and subject to the National Access Regimeτthe immediate practical effect of 

certification is a change in the body that would arbitrate any access disputes and the 

revocation of the declaration of the relevant services under the National Access Regime 

now that the services are subject to a certified state access regime. 

In its draft and final recommendations on the NSW water industry access regime the 

Council noted that a state or territory access regime that merely replicates the declaration 

and negotiate/arbitrate approach already available under the general provisions of the 

National Access Regime appears to offer little benefit while arguably adding to cost and 

ǳƴŎŜǊǘŀƛƴǘȅΦ Lƴ ǘƘŜ /ƻǳƴŎƛƭΩǎ ǾƛŜǿ ŀŎŎŜǎǎ ǘƻ ǿŀǘŜǊ ƛƴŦǊŀǎǘǊǳŎǘǳǊŜ ƛǎ ŀƴ ŀǊŜŀ ǿƘŜǊŜ 

coordinated consideration across jurisdictions would be valuable and where a regulatory 

approach tailored to the likely nature of access issues in the water sector is highly desirable. 

Governments have adopted such an approach in the regulation of access in the energy 

sector. Instead of potentially fragmented jurisdictional regulation, a coordinated national 

approach would likely reduce uncertainty and costs for access seekers and existing water 

infrastructure owners and encourage efficient use of and investment in water 

infrastructure.  
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The Council is conscious that third party access to water infrastructure is a relatively new 

issue and that the level and nature of any access that may be sought is uncertain. In the 

/ƻǳƴŎƛƭΩǎ ǾƛŜǿ ǘƘŜ ƎŜƴŜǊŀƭ ǇǊƻǾƛǎƛƻƴǎ ƻŦ ǘƘŜ bŀǘƛƻƴŀƭ !ŎŎŜǎǎ wŜƎƛƳŜ ŀǊŜ ƭƛƪŜƭȅ ǘƻ ōŜ 

sufficient to address any access issues that arise in the near termτwith asset owners 

submitting undertakings to the ACCC, or access seekers making declaration applicationsτ

and in the medium term a cooperative approach (along the lines of that adopted for access 

to energy infrastructure) has significant merit. This approach also has the advantage of 

establishing a national basis for access regulation while retaining direct state and territory 

authority. 

Under the Competition and Infrastructure Reform Agreement reached on 10 February 2006 

(CIRA) Australian governments agreed to submit their access regimes for certification by the 

end of 2010. In a number of cases this is to be preceded by reviews of the regimes to ensure 

they remain relevant and effective. At 30 June 2009, the Council had received no 

applications in respect of the regimes covered by the CIRA. The Council was also yet to 

receive applications for the certification of the coordinated access regimes that apply to 

energy infrastructure. 

While it is appropriate for certification applications to await the outcomes of reviews of 

access regimes where these are to be undertaken, time is running out and state and 

territory governments should look to commence the process for obtaining certification of 

other regimes well in advance of the December 2010 deadline.  

Declaration of infrastructure services 

During 2008-09 a significant declaration matter was the consideration of access to the 

services provided by various Pilbara iron ore railways operated by BHP Billiton Iron Ore Pty 

Ltd (BHPB) or Rio Tinto Iron Ore Pty Ltd (RTIO). In a series of applications for declaration 

Fortescue Metals Group Limited (FMG) and its subsidiary The Pilbara Infrastructure Pty Ltd 

(TPI) ŀǇǇƭƛŜŘ ŦƻǊ ŀŎŎŜǎǎ ǘƻ .It.Ωǎ aǘ bŜǿƳŀƴ Railway (an application lodged in June 2004) 

and to RTIOΩǎ Hamersley and Robe wŀƛƭǿŀȅǎ ŀƴŘ .It.Ωǎ DƻƭŘǎǿƻǊǘƘȅ Railway (applications 

lodged December/January 2008). All four applications have been the subject of past Council 

recommendations. 

 In May 2006 the then Treasurer was deemed to have declined the 

application for declaration of the Mt Newman railway service when the 

time in which he was required to make his decision expired. The Council had 

recommended that declaration be granted.  

 In October 2008 the Minister for Competition Policy and Consumer Affairs 

ŀŎŎŜǇǘŜŘ ǘƘŜ /ƻǳƴŎƛƭΩǎ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴǎ and declared services provided by 

the Hamersley, Robe and Goldsworthy railways. 

¢ƘŜ /ƻǳƴŎƛƭΩǎ ŎƻƴǎƛŘŜǊŀǘƛƻƴ of these applications has been subject to a series of legal 

challenges in the Federal Court, the Full Federal Court and the High Court. These various 

actions all proved unsuccessful with the cƻǳǊǘǎ ǳǇƘƻƭŘƛƴƎ ǘƘŜ /ƻǳƴŎƛƭΩǎ ŀōƛƭƛǘȅ ǘƻ ŎƻƴǎƛŘŜǊ 
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these applications on the merits and make recommendations to Ministers. Of particular 

note in 2008-09, the High Court unanimously dismissed BHt.Ωǎ Ŧƛƴŀƭ ŀǇǇŜŀƭ ƛƴ ǘƘŜ ƭƻƴƎ 

running production process proceedings. In a single judgment,3 the High Court held that the 

Pilbara railway services sought to be declared by FMG in 2004 were capable of being 

ŎƻƴǎƛŘŜǊŜŘ ŦƻǊ ŘŜŎƭŀǊŀǘƛƻƴΣ ǊŜƧŜŎǘƛƴƎ .It.Ωǎ ŀǊƎǳƳŜƴǘ ǘƘŀǘ ǘƘŜ ǎŜǊǾƛŎŜǎ ǿŜǊŜ ŜȄŜƳǇǘ 

ΨǇǊƻŘǳŎǘƛƻƴ ǇǊƻŎŜǎǎŜǎΩΦ Lƴ ŘƻƛƴƎ ǎƻ ǘƘŜ High Court noted the need to interpret Part IIIA of 

ǘƘŜ ¢t! ƛƴ ŀ ƳŀƴƴŜǊ ǘƘŀǘ ΨǿƻǳƭŘ ŀŘǾŀƴŎŜ ǘƘŜ ŀǘǘŀƛƴƳŜƴǘ ƻŦ ǘƘŜ ƭŀǊƎŜ ŜŎƻƴƻƳƛŎ ƻōƧŜŎǘƛǾŜǎΩ 

of the National Access Regime.  

In the /ƻǳƴŎƛƭΩǎ ǾƛŜǿ ǘƘƛǎ ƛǎ ŀ ǎƛƎƴƛŦƛŎŀƴǘ ŘŜŎƛǎƛƻƴΦ Lǘ ǇǊƻǾƛŘŜǎ ƛƳǇƻǊǘŀƴǘ ƎǳƛŘŀƴŎŜ ǘƻ ƻǘƘŜǊ 

courts regarding the need to apply Part IIIA of the TPA with a focus on its economic 

objectives.  

.ȅ мп bƻǾŜƳōŜǊ нллу ǘƘŜ aƛƴƛǎǘŜǊǎΩ ŘŜŎƛǎƛƻƴǎ ƛƴ ǘƘŜ tƛƭōŀǊŀ Ǌŀƛƭǿŀȅ Ƴŀǘters (deemed 

decision in the case of the Mt Newman railway) were subject to review proceedings in the 

Australian Competition Tribunal (Tribunal). On 22 January 2009 the Tribunal determined it 

would hear the four matters together. A hearing is expected to commence in September 

2009. 

In its previous annual report the Council expressed concern that delays in the process for 

considering applications of access to monopoly infrastructure were impeding the operation 

of the National Access Regime established in Part IIIA of the TPA. The Council recommended 

consideration of a series of amendments that would prevent well resourced parties, 

particularly infrastructure service providers, from frustrating the declaration process and 

better enable the Council and the Tribunal to counter delaying efforts.  

On 7 April 2009 the then Minister for Competition Policy and Consumer Affairs announced 

several proposed amendments to the TPA, including several steps responding to the 

/ƻǳƴŎƛƭΩǎ ŎƻƴŎŜǊƴǎΦ aƻǎǘ ǎƛƎƴƛŦƛŎŀƴǘƭȅ ŦǊƻƳ ǘƘŜ /ƻǳƴŎƛƭΩǎ Ǉƻƛƴǘ ƻŦ ǾƛŜǿΣ ǘƘŜ DƻǾŜǊƴƳŜƴǘ ƛǎ 

proposing to: 

 create binding time limits for decision-makers, and generally limit merits 

review to information submitted to the regulator, implementing 

commitments under the CIRA 

 provide scope for binding Ψno-coverageΩ rulings exempting services from 

declaration for a 20 year period 

 focus consideration of health and safety issues associated with access on 

the arbitration stage of the process 

 provide that only services that are subject to certified state or territory 

access regimes are exempt from declaration 

                                                           
3
 BHP Billiton Iron Ore Pty Ltd v National Competition Council [2008] HCA 45 
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 provide that in the event a Minister does not make a decision in a required 

time period he or she ƛǎ ŘŜŜƳŜŘ ǘƻ ƘŀǾŜ ŀŎŎŜǇǘŜŘ ǘƘŜ /ƻǳƴŎƛƭΩǎ 

recommendation, rather than to have declined an application in all cases 

 remove uncertaintȅ ŀǎ ǘƻ ǘƘŜ /ƻǳƴŎƛƭΩǎ ŀōƛƭƛǘȅ ǘƻ ŀŎŎŜǇǘ ǊŜŀǎƻƴŀōƭŜ 

amendments to applications 

 allow the Tribunal to determine whether a declaration decision should be 

stayed pending the TribunalΩǎ ŘŜǘŜǊƳƛƴŀǘƛƻƴ ƻŦ ŀ ǊŜǾƛŜǿ ŀǇǇƭƛŎŀǘƛƻƴΦ 

 provide for costs to be awarded in relation to applications to the Tribunal 

 reform Council and ACCC administrative processes, and Tribunal processes, 

to improve the timeliness of outcomes. 

The Council welcomes these proposals and looks forward to the swift passage of amending 

legislation. 

Access regulation under the National Gas Law 

Access to natural gas transmission and distribution pipeline systems is regulated under the 

National Gas Law (NGL) and National Gas Rules (NGR), which commenced on 1 July 2008. 

These arrangements, developed under the auspices of Energy Ministers via a cooperative 

national approach, replaced the former National Third Party Access Code for Natural Gas 

Pipeline Systems (National Gas Code).4  

Under the NGL the Council recommends on whether particular natural gas pipeline systems 

should be subject to access regulation (covered). The Council also recommends in relation 

to the price regulation and green field exemptions available under the NGL. As well as these 

recommendatory roles, the Council is responsible for determining whether covered 

pipelines should be subject to full regulation or light regulation and for classifying pipelines 

as transmission or distribution pipelines.  

The Council considered two matters in 2008-09 relating to the regulation of access to 

natural gas pipelines.  

On 8 September 2008 East Australian Pipeline Pty Limited made an application to the 

Council for a decision to apply light regulation to the services of the covered portion of its 

Moomba to Sydney Pipeline. On 19 November 2008, the Council made a decision in favour 

of the application.  

On 22 April 2009 Jemena Gas Networks (NSW) Limited made an application to the Council 

for a decision to reclassify its Wilton to Newcastle (Northern Trunk) and Wilton to 

Wollongong (Southern Trunk) transmission pipelines as distribution pipelines. The Council 

                                                           
4
  The National Gas Code was relevant for the regulation of gas transmission and distribution 

pipelines prior to 1 July 2008.  
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released its decision on 29 June 2009, determining that the pipelines be reclassified as 

distribution pipelines. 

 

 

David Crawford 

President 
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2 The National Access Regime and the National Gas Law 

The National Access Regime, established by Part IIIA of the Trade Practices Act 1974 (TPA), 

provides a legal avenue through which an access seeker can gain access to the services 

provided by an infrastructure facilityτsuch as a railway, port, or other handling, transport 

or communications facilityτon commercial terms and conditions. It is a mechanism that is 

available when attempts at commercially negotiated access are unsuccessful.  

The regime provides an important means of promoting competition in markets where the 

ability to compete effectively is dependent on being able to use monopoly infrastructure. At 

the same time the regime ensures that infrastructure owners receive a commercial return 

and incentives for efficient investment are not affected. 

Part IIIA of the TPA provides three alternative pathways for providing third parties with 

access to infrastructure services. These are: 

 declaration, which provides access seekers with a legal right to negotiate 

terms and conditions for access with the service provider of a declared 

service 

 an effective access regime established by a state or territory (a service that 

is subject to an effective regime certified under Part IIIA is immune from 

declaration), or 

 a voluntary access undertaking made by a service provider and accepted by 

the Australian Competition and Consumer Commission (ACCC). 

Applications for declaration and certification are made to the Council which assesses the 

application and conducts a public consultation process before making a recommendation to 

the relevant Minister. 

Upon receiving an application for declaration, the Council must consider the application 

against the declaration criteria (set out in section 44G(2) of the TPA) and other prescribed 

factors in Part IIIA of the TPA. Based on its assessment the Council must make a 

recommendation to the designated Minister who decides using parallel criteria whether to 

declare or not declare the service to which access is sought. If the designated Minister 

makes a decision to declare the service, then access seekers acquire a legal right to 

negotiate access with the service provider. If necessary, the ACCC, through arbitration, will 

determine disputes over the terms and conditions of access. 

For the purpose of the National Access Regime, a service does not include the supply of 

goods or the use of intellectual property or the use of a production process, except to the 

extent that these are an integral but subsidiary part of a service. Services already subject to 

ŀƴ ΨŜŦŦŜŎǘƛǾŜΩ ŀŎŎŜǎǎ ǊŜƎƛƳŜ ƻǊ ŀƴ ŀŎŎŜǎǎ ǳƴŘŜǊǘŀƪƛƴƎ accepted by the ACCC are excluded 

from declaration. 
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Upon receiving an application for the certification of a state or territory access regime, the 

Council must consider the application against the guiding principles in clauses 6(2) to 6(5) of 

the Competition Principles Agreement (CPA). In summary, this involves assessing whether 

the access regime has an appropriate framework, consistent with the objects of Part IIIA of 

the TPA, to promote competitive and efficient outcomes. The Council makes its 

recommendation to the designated Minister on applications for certification. Because 

certification removes the entitlement to seek a recommendation for declaration, the 

Council seeks to ensure that state or territory access regimes provide rights equivalent to 

ǘƘƻǎŜ ƎŀƛƴŜŘ ǳƴŘŜǊ ŘŜŎƭŀǊŀǘƛƻƴΦ ²ƘŜǊŜ ǘƘŜǊŜ ƛǎ ŀƴ ΨŜŦŦŜŎǘƛǾŜΩ ŀŎŎŜǎǎ ǊŜƎƛƳŜ ƛƴ ǇƭŀŎŜΣ ŀ ǇŀǊǘȅ 

seeking access must use that regime.  

Since the Parliament amended the TPA in 2006 the Council has been required to use its best 

endeavours to make a recommendation on a declaration application within four months 

and on a certification application within six months from the date it receives the 

application. 

The Council has a similar role under the National Gas Law (NGL) and National Gas Rules 

(NGR), whereby it makes recommendations to the relevant Minister(s) on the coverage of 

natural gas pipeline systems. Commencing operation on 1 July 2008, the NGL and NGR 

replaced the former National Third Party Access Code for Natural Gas Pipeline Systems 

(National Gas Code). Under the NGL, the Council also has the tasks of:  

 deciding the form of regulation of natural gas pipeline systems (light or full 

regulation),  

 classifying pipelines (as transmission or distribution), and  

 recommending in relation to various exemptions for greenfields gas 

pipelines. 

¢ƘŜ /ƻǳƴŎƛƭΩǎ ǿƻǊƪ ƻƴ ŘŜŎƭŀǊŀǘƛƻƴΣ ŎŜǊǘƛŦƛŎŀǘƛƻƴ and National Gas Law 

matters 

At the commencement of 2008-09, the Council had three declaration matters on hand. 

These were applications by The Pilbara Infrastructure Pty Ltd (TPI) (a wholly owned 

subsidiary of Fortescue Metals Group Limited (FMG)) for the declaration of rail track 

services provided by various railways in the Pilbara, Western Australia. In addition, the 

¢ǊŜŀǎǳǊŜǊΩǎ ŘŜŜƳŜŘ decision in 2006 to decline an application by FMG for a 

recommendation to declare a service provided by the Mt Newman Railway was before the 

Australian Competition Tribunal (Tribunal). The Council received no new applications for the 

declaration of infrastructure services during the year. 

The Council received one new application for the certification of a state or territory access 

regime in 2008-09. This was an application by the NSW Premier for the certification of the 

NSW water industry infrastructure access regime. There were no ongoing matters regarding 

the certification of state and territory access regimes. 
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The Council received two applications under the NGL and NGR. These were an application 

by East Australian Pipeline Pty Limited (EAPL) for the light regulation of the services of the 

Moomba to Sydney Pipeline (MSP), and an application by Jemena Gas Networks (NSW) 

Limited (Jemena) for the reclassification of the Northern Trunk (Wilton to Newcastle) and 

Southern Trunk (Wilton to Wollongong) transmission pipelines as distribution pipelines. 

There were no ongoing matters under the NGL or National Gas Code (which preceded the 

NGL) at the commencement of 2008-09. 

During 2008-09, the Council also completed a major overhaul of its website, updated its 

guides to certification and declaration and produced new guides on the NGL. In June 2009, 

the Council launched its new bi-monthly newsletter, Accessible. 

A register summarising all third party access matters considered by the Council since the 

commencement of Part LLL! ƻŦ ǘƘŜ ¢t! ƛǎ ŀǾŀƛƭŀōƭŜ ƻƴ ǘƘŜ /ƻǳƴŎƛƭΩǎ ǿŜōǎƛǘŜ ŀǘ 

www.ncc.gov.au.  

The Pilbara railway declaration matters 

In a series of applications for recommendations for declaration FMG and its subsidiary TPI 

applied for access to services provided by Rio Tinto Iron Ore Pty LtdΩǎ (RTIO) Hamersley and 

Robe railways and BHP Billiton Iron OreΩǎ (BHPB) Goldsworthy Railway (applications lodged 

December/January 2008). In addition FMG had applied in June 2004 for a recommendation 

ŦƻǊ ǘƘŜ ŘŜŎƭŀǊŀǘƛƻƴ ƻŦ ŀ ǎŜǊǾƛŎŜ ǇǊƻǾƛŘŜŘ ōȅ .It.Ωǎ aǘ bŜǿƳŀƴ wŀƛƭǿŀȅΦ  

The Council has recommended on all four applications and there have been decisions taken 

in each case.5  

 On 24 March 2006, the Council recommended to the Parliamentary 

Secretary to the Treasurer that the Mt Newman Railway service be declared 

for a period of 20 years. On 23 May 2006 the then Treasurer was deemed to 

have declined the application for declaration of the Mt Newman service 

when the time in which he was required to make his decision expired.  

 On 29 August 2008, the Council recommended to the Treasurer that the 

services provided by the Hamersley, Robe and Goldsworthy railways each be 

declared for a period of 20 years. On 27 October 2008 the Treasurer 

declared the services provided by the Hamersley, Robe and Goldsworthy 

railways for 20 years. 

¢ƘŜ /ƻǳƴŎƛƭΩǎ ŎƻƴǎƛŘŜǊŀǘƛƻƴ ƻŦ ǘƘŜǎŜ ŀǇǇƭƛŎŀǘƛƻƴǎ Ƙŀǎ ōŜŜƴ ǎǳōƧŜŎǘ ǘƻ ŀ ǎŜǊƛŜǎ ƻŦ ƭŜƎŀl 

challenges in the Federal Court, the Full Federal Court and the High Court.  

                                                           
5
  ¢ƘŜ /ƻǳƴŎƛƭΩǎ ǇǊŜǾƛƻǳǎ ŀƴƴǳŀƭ ǊŜǇƻǊǘ όнллт-луύ ǇǊƻǾƛŘŜǎ ǎǳƳƳŀǊȅ ŘŜǘŀƛƭ ƻƴ ǘƘŜ /ƻǳƴŎƛƭΩǎ 

ŎƻƴǎƛŘŜǊŀǘƛƻƴ ƻŦ ǘƘŜǎŜ ŀǇǇƭƛŎŀǘƛƻƴǎΦ 9ŀŎƘ ŀǇǇƭƛŎŀǘƛƻƴ ƛǎ ŀƭǎƻ ŘƻŎǳƳŜƴǘŜŘ ƻƴ ǘƘŜ /ƻǳƴŎƛƭΩǎ 

website at www.ncc.gov.au. 

http://www.ncc.gov.au/
http://www.ncc.gov.au/
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On 24 December 2004 BHPB sought a determination in the Federal Court that the service 

provided by the Mt Newman Railway is a production process (so is not capable of being 

considered for declaration). The Federal Court determined on 18 December 2006 that the 

services provided by the Mt Newman and Goldsworthy railways could be considered for 

declaration. BHPB appealed the Federal Court decision to the Full Court of the Federal 

Court, which in October 2007 dismissed the appeal. BHPB then took the matter to the High 

Court of Australia. On 24 September 2008, the High Court ǳƴŀƴƛƳƻǳǎƭȅ ŘƛǎƳƛǎǎŜŘ .It.Ωǎ 

appeal. In a single judgment,6 the High Court held that the services provided by the Mt 

Newman Railway sought to be declared by FMG were capable of being considered for 

ŘŜŎƭŀǊŀǘƛƻƴΣ ǊŜƧŜŎǘƛƴƎ .It.Ωǎ ŀǊƎǳƳŜƴǘ ǘƘŀǘ ǘƘŜ ǎŜǊǾƛŎŜǎ ǿŜǊŜ ŜȄŜƳǇǘ ΨǇǊƻŘǳŎǘƛƻƴ 

ǇǊƻŎŜǎǎŜǎΩΦ ό{ŜŜ ōŜƭƻǿ ŦƻǊ ŀ further discussion of the production process matter.) 

.ȅ мп bƻǾŜƳōŜǊ нллу ǘƘŜ aƛƴƛǎǘŜǊǎΩ ŘŜŎƛǎƛƻƴǎ ƛƴ all of the Pilbara railway matters (deemed 

decision in the case of the Mt Newman railway) were subject to review proceedings in the 

Tribunal. The reviews of the Goldsworthy, Hamersley and Robe decisions were the first 

under Part IIIA since its amendment to insert target time limits for decision-makers under 

the National Access Regime. The new s44ZZOA provides that the Tribunal must use its best 

endeavours to make decisions on any reviews under Part IIIA within a standard period of 

four months (with provision to extend the standard period).  

At hearings on 8 and 19 December 2008, the Tribunal heard the Council and the parties 

regarding the appropriate way to structure and timetable its review of the Mt Newman 

matter and the new Goldsworthy, Hamersley and Robe matters. Given the new standard 

period for decisions on Tribunal reviews, the Council submitted that if heard separately the 

Tribunal should adopt timetables for the Goldsworthy, Hamersley and Robe matters that 

would allow those reviews to be decided within four months of the commencement of the 

reviews. Alternatively, if the Tribunal decided to hear the Goldsworthy, Hamersley and Robe 

matters together, giving rise to similar issues of fact and law, the Council submitted that the 

standard period should not be extended beyond six months (which would have seen the 

Tribunal determine these reviews before the end of 2008-09).  

The access seekers (FMG and TPI) and the service providers (BHPB and RTIO) submitted an 

alternative timetable, under which the reviews would take some 13 months to be 

determined.  

On 22 January 2009 the President of the Tribunal (Justice Finkelstein) made directions for 

the conduct of the reviews as requested by BHPB, RTIO and FMG/TPI, noting that it was 

difficult to order a shorter period when all parties to the review had argued against it. 

Under the Tribunal directions:  

 the Goldsworthy, Hamersley and Robe reviews were consolidated with the 

Mt Newman review 

                                                           
6
 BHP Billiton Iron Ore Pty Ltd v National Competition Council [2008] HCA 45. 
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 the parties are to submit evidence on which they intend to rely at the 

hearing of the four matters (including evidence updating that already filed 

in the Mt Newman review) sequentially over various dates between 

30 March 2009 and 18 September 2009 

 a case management conference is to occur on 17 July 2009, and 

 the hearing is to commence on 28 September 2009 (and is expected to take 

9 to 13 weeks). 

The target time limits introduced in 2006 recognised that decision making under Part IIIA 

(and in particular the Mt Newman matter) had been unduly protracted, and that this 

detracted from the ability of the National Access Regime to deliver efficient outcomes and 

acted as a disincentive for access seekers to pursue declaration. The timetable adopted for 

the Pilbara railway matters indicates that the introduction of target time limits may not have 

been sufficient to improve the timing of processes under the National Access Regime.7  

Certification of the NSW water industry infrastructure access regime 

The Council received one new matter regarding the certification of state and territory 

access regimes in 2008-09. This was for the certification of the NSW water industry 

infrastructure services access regime (WICA Access Regime). There were no ongoing 

matters regarding the certification of state and territory access regimes. 

On 19 December 2008 the NSW Government applied to the Council for a recommendation 

pursuant to s44M(2) of the TPA that the WICA Access Regime is an effective access regime. 

The NSW Government requested certification for a period of 25-50 years.  

The WICA Access Regime, established under Part 3 of the Water Industry Competition Act 

2006 (NSW) currently applies to the areas of operation of Sydney Water Corporation and 

Hunter Water Corporation. The Minister (NSW Premier) may expand the geographic areas 

subject to the Act by regulation. The NSW Government deemed certain services to be the 

subject of a coverage declaration upon the commencement of the Water Industry 

Competition Act. These services are also the subject of a current declaration under Part IIIA 

of the TPA pursuant to the decision of the Australian Competition Tribunal in Re Services 

Sydney.8 

Under the WICA Access Regime, where a service is in a scheduled geographic area, an 

access seeker may apply to the Independent Pricing and Regulatory Tribunal of NSW (IPART) 

ŦƻǊ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴ ǘƘŀǘ ǘƘŜ ǎŜǊǾƛŎŜ ƛǎ ΨŎƻǾŜǊŀƎŜ ŘŜŎƭŀǊŜŘΩ ōȅ ǘƘŜ tǊŜƳƛŜǊΦ ²Ƙere a service 

is not located within a scheduled area an access seeker would need to have the relevant 

                                                           
7
 The deemed decision in the Mt Newman matter is not subject to the four month target 

timeframe as the decision preceded the amendment of the TPA. 
8
  Re Services Sydney Pty Limited [2005] ACompT 7 (21 December 2005). 

http://www.austlii.edu.au/au/cases/cth/ACompT/2005/7.html
http://www.austlii.edu.au/au/cases/cth/ACompT/2005/7.html
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area made subject to the Act and then apply to IPART for a recommendation that the 

service be coverage declared.  

Upon receiving an application for a coverage declaration, IPART must consider it against the 

declaration criteria in the Water Industry Competition Act. These criteria are broadly similar 

to the declaration criteria in Part IIIA of the TPA. IPART must report on the application to the 

Premier, providing its views on whether the declaration criteria are met. Where IPART 

makes a recommendation supporting a coverage declaration, the recommendation must 

also address the terms of the coverage declaration and the period of its effect. The Premier 

must cƻƴǎƛŘŜǊΣ ōǳǘ ƛǎ ƴƻǘ ōƻǳƴŘ ǘƻ ŀŎŎŜǇǘΣ Lt!w¢Ωǎ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴΦ LŦ ǎŀǘƛǎŦƛŜŘ ǘƘŀǘ ŀƭƭ ƻŦ 

the declaration criteria are satisfied, the Premier must determine the application by making 

a coverage declaration in relation to the service.  

Once a coverage declaration is in place an access seeker obtains the right to negotiate the 

terms and conditions of access. Where agreement cannot be reached, binding arbitration 

(by IPART or an alternative) is available. bŜƛǘƘŜǊ ǘƘŜ tǊŜƳƛŜǊΩǎ ŎƻǾŜǊŀƎŜ ŘŜŎƭŀǊŀǘƛƻƴ ŘŜŎƛǎƛƻƴ 

nor an arbitration decision is subject to merits review. In substance the WICA Access Regime 

mimics the National Access Regime (albeit without provision for the merits review of 

ǊŜƎǳƭŀǘƻǊǎΩ ŘŜŎƛǎƛƻƴǎύΣ ǎubstituting IPART for the ACCC as the arbiter of access disputes and 

an IPART report and a decision by the NSW Premier for the process of declaring a service 

under Part IIIA of the TPA.  

The Council conducted a public consultation process in assessing whether the WICA Access 

Regime is an effective access regime. So that likely interested parties were not 

disadvantaged by the Council commencing its consideration close to the Christmas-New 

Year period when the application was received, the Council delayed notification of its 

receipt of the application until 2 February 2009. The Council released its draft 

recommendation on 2 April 2009 following a period of public consultation and, following 

further consultation on the draft recommendation, provided its final recommendation to 

the decision-making Commonwealth Minister (the Minister for Competition Policy and 

Consumer Affairs) on 11 May 2009.  

At 30 June 2009 the Commonwealth Minister was yet to make a decision on the application 

for certification.  

The TPA provides a standard period of 60 days for the Commonwealth Minister to make his 

or her decision beginning on the day he or she receiveŘ ǘƘŜ /ƻǳƴŎƛƭΩǎ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴ όǘƘŜ 

period may be extended). A new Minister for Competition Policy and Consumer Affairs was 

appointed on 9 June 2009. Arising from this change in Ministerial responsibilities, on 10 July 

2009 the Commonwealth Minister gave notice pursuant to section 44ND of the TPA 

ŜȄǘŜƴŘƛƴƎ ǘƘŜ ǎǘŀƴŘŀǊŘ ǇŜǊƛƻŘ ŦƻǊ ƳŀƪƛƴƎ ŀ ŘŜŎƛǎƛƻƴ ƻƴ ǘƘŜ /ƻǳƴŎƛƭΩǎ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴ ōȅ 

60 days. ¢ƘŜ /ƻǳƴŎƛƭΩǎ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴ ƛǎ ƳŀŘŜ ǇǳōƭƛŎ ŀǎ ǎƻƻƴ ŀǎ ǇǊŀŎǘƛŎŀōƭŜ ŀŦǘŜǊ ǘƘŜ 

aƛƴƛǎǘŜǊΩǎ ŘŜŎƛǎƛƻƴ ƛǎ ǇǳōƭƛǎƘŜŘΦ 
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In its draft recommendation, the Council noted aspects of the WICA Access Regime that it 

considered warranted further consideration. The Council considered that to provide greater 

certainty a better approach would be to delineate the scope ƻŦ ŀ ǊŜƎƛƳŜΩǎ ŀǇǇƭƛŎŀǘƛƻƴ ŀǘ ǘƘŜ 

outset (rather than requiring access seekers to employ a potentially two-stage process as in 

the WICA Access Regime of seeking to have the Premier add an area to the Act and then 

make an application for a coverage declaration) and to incorporate arrangements for limited 

merits review of critical decisions, particularly where a government has significant 

ownership interest in a business that is potentially exposed to competition from access 

seekers.  

The Council also considered that the capacity for the Premier to extend the scope of the 

regime by adding geographic areas might potentially introduce a substantial modification of 

the regime. This might arise if the addition of large geographic areas broadens the type and 

size of facilities that provide water industry infrastructure services that become subject to 

the WICA Access Regime, which may increase the prospect that services subject to the 

regime are largely provided by facilities that are not uneconomic to duplicate. Where a 

substantial modification occurs to a certified access regime (or to the relevant CPA 

principles) then it may be possible for infrastructure services to be declared under Part IIIA 

notwithstanding that those services are subject to a certified regime.  

More generally, the Council expressed the view that a state or territory access regime that 

merely replicates the declaration and negotiate/arbitrate approach already available under 

the general provisions of the National Access Regime (as is the case with the WICA Access 

Regime) appears to offer little benefit while arguably adding to cost and uncertainty. 

Notwithstanding these questions about the WICA Access Regime, in its draft 

recommendation the Council outlined its preliminary view that the regime met the 

ǊŜǉǳƛǊŜƳŜƴǘǎ ŦƻǊ ŎŜǊǘƛŦƛŎŀǘƛƻƴΦ ¢ƘŜ /ƻǳƴŎƛƭΩǎ ǇǊŜƭƛƳƛƴŀǊȅ ǾƛŜǿ ǿŀs that certification should 

be available for a period of 10 years. In reaching this preliminary view, the Council noted in 

particular ǘƘŜ b{² DƻǾŜǊƴƳŜƴǘΩǎ ǎǘŀǘŜŘ ǇǳǊǇƻǎŜ ƛƴ ǊŜƎǳƭŀǘƛƴƎ ŀŎŎŜǎǎ όǘƻ ǇǊƻƳƻǘŜ ƎǊŜŀǘŜǊ 

efficiency through facilitating competitive service provision) and that the CPA requires that a 

range of regulatory arrangements may be capable of delivering efficient outcomes 

consistent with the principles in clause 6 of the CPA. The requirement for a regime to be 

certified as effective is that it is assessed as satisfying each of the principles in clause 6 of 

the CPA and has regard to the objects of Part IIIA: the certification process does not involve 

an inquiry that the particular regime provides the most effective means of achieving 

efficient access outcomes.  

National Gas Law matters 

Light regulation of the Moomba to Sydney Pipeline 

On 8 September 2008, the Council received an application under section 112 of the NGL 

from the EAPLτwhich is part of the APA Groupτfor a decision to apply light regulation to 
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the services of the covered portion of the MSP. The covered portion includes the Marsden 

to Wilton Pipeline, as well as the Canberra, Northern, Wagga and Griffith laterals. 

In essence, the determination of whether or not to apply light regulation to a pipeline turns 

on a comparison of the effectiveness and costs of full regulation and light regulation. Full 

regulation involves the lodging of an access arrangement which must be approved by the 

Australian Energy Regulator (AER). Access arrangements set out the terms and conditions of 

access as well as reference tariffs for services likely to be sought by a significant part of the 

market. Light regulation is similar to the negotiate/arbitrate regime for declared 

infrastructure services, supported by the additional requirement that service providers 

publish the prices for light regulation services and other terms and conditions of access to 

those services; and not engage in price discrimination, unless it is conducive to efficient 

service provision. The service provider must also report annually to the AER on negotiation 

outcomes. 

After evaluating the application and submissions, the Council considered that in relation to 

the MSP, the light regulation regime would be as effective as full regulation in protecting 

users and other parties that are dependent on access to the pipeline. This is due to the 

availability of relevant pipeline costs information, as well as the legislative protections 

contained within the light regulation regime. On 19 November 2008 the Council made a 

determination in favour of the application.  

Reclassification of JemenaΩǎ bƻǊǘƘŜǊƴ ¢Ǌǳƴƪ ŀƴŘ {ƻǳǘƘŜǊƴ ¢Ǌǳnk pipelines 

On 22 April 2009, Jemena applied for the reclassification of its Northern Trunk pipeline 

(Wilton to Newcastle) and the Southern Trunk pipeline (Wilton to Wollongong) as 

distribution pipelines.  

In making its decision, the Council is required to consider the pipeline classification criteria 

and the national gas objective. The classification of pipelines involves the Council 

determining whether a pipeline is used for transmission or distribution, by applying 

classification criteria in s13. 

The Council released its decision to reclassify the pipelines on 29 June 2009. The Council 

concluded that with the development of the Short Term Trading Market in New South 

Wales, the role of the Northern Trunk pipeline and Southern Trunk pipeline is more akin to 

that of a distribution pipeline. The Council also found that the previous classification is likely 

to give rise to a range of inefficiencies, including the imposition of unnecessary costs and 

complexity.  

Council performance in 2008-09 against target timeframes 

The Council met legislative timeframes for the WICA, MSP light regulation and Jemena 

reclassification matters.  
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The Council used its best endeavours to make recommendations on the Robe, Hamersley 

and Goldsworthy applications for declaration to the designated Minister within the standard 

period of four months. The Council was however unable to make its recommendations 

within the standard period, and, pursuant to section 44GA of the TPA, on 12 March 2008, 

the Council extended the standard period by 167 days in the case of Goldsworthy and 

Hamersley and 104 days in the case of Robe (until 29 August 2008). 

Several factors contributed to this outcome: 

 there were three applications relating to iron ore railways in the Pilbara that 

the Council sought to address concurrently  

 the applications contained limited information, and in the case of the 

Hamersley application and the Goldsworthy application some time elapsed 

before sufficient information was provided to enable proper consideration 

of the applications to commence 

 all three applications were complex with the service providers in particular 

making extensive submissions on a number of aspects of the applications 

 in the case of the Hamersley ŀǇǇƭƛŎŀǘƛƻƴΣ ǘƘŜ /ƻǳƴŎƛƭΩǎ ǇƻǿŜǊ ǘƻ ŎƻƴǎƛŘŜǊ 

the application was subject to a legal challenge by Hamersley Iron Pty Ltd (a 

wholly owned subsidiary of RTIO) (while this did not of itself delay the 

/ƻǳƴŎƛƭΩǎ ǿƻǊƪ ƛǘ ŘƛǾŜǊǘŜŘ ǎƛƎƴƛŦƛŎŀƴǘ /ƻǳƴŎƛƭ ǊŜǎƻǳǊŎŜǎύ 

 the service providers relevant to each of the applications requested 

additional time to provide their submissions on the applications, and the 

Council considered additional time was warranted. 

A summary of the /ƻǳƴŎƛƭΩǎ ǇŜǊŦƻǊƳŀƴŎŜ in 2008-09 against target timeframes is provided 

in Table 2-1 below.  

Table 2-1: ¢ƘŜ /ƻǳƴŎƛƭΩǎ performance in meeting timeframes 2008-09 

Matter Time target Time taken 

Pilbara declaration matters 

   Goldsworthy Railway 

   Hamersley Railway 

   Robe Railway 

 

4 months 

4 months 

4 months 

 

9 months 13 days 

9 months 13 days 

7 months 11 days 

WICA Access Regime certification 6 months 4 months 22 days 

MSP light regulation 4 months 2 months 11 days 

Jemena reclassification 4 months 2 months 7 days 
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Assistance to stakeholders 

Guides to declaration and certification 

During 2008-09 the Council updated its guides to declaration and certification. These 

ǳǇŘŀǘŜǎΣ ǿƘƛŎƘ ŀǊŜ ŀǾŀƛƭŀōƭŜ ƻƴ ǘƘŜ /ƻǳƴŎƛƭΩǎ ǿŜōǎƛǘŜΣ ǊŜǇƭŀŎŜ ǘƘŜ /ƻǳƴŎƛƭΩǎ ŦƻǊƳŜǊ ǘƘǊŜŜ-

part guide to Part IIIA of the TPA. 

With the release of these guides, the Council has decided to dispense with the production 

ƻŦ ƘŀǊŘ ŎƻǇƛŜǎ ƻŦ ǘƘŜ ƎǳƛŘŜǎΦ ¢ƘŜ ƎǳƛŘŜǎ ŀǊŜ ǇǳōƭƛǎƘŜŘ ŜƭŜŎǘǊƻƴƛŎŀƭƭȅ ƻƴ ǘƘŜ /ƻǳƴŎƛƭΩǎ 

website (www.ncc.gov.au) and so are readily available. Electronic publication also facilitates 

ǘƘŜ /ƻǳƴŎƛƭΩǎ ŀōƛƭƛǘȅ ǘƻ ǳǇŘŀǘŜ ǘƘŜ ƎǳƛŘŜǎΦ ¢ƘŜ /ƻǳƴŎƛƭ ǿƛƭƭ ŎƻƴǘƛƴǳŜ ǘƻ ǇǊƻǾƛŘŜ ŀ ǇǊƛƴǘŜŘ 

copy of the guides upon request. 

Guide to the National Gas Law  

The Council has prepared a guide to its roles and functions under the NGL. The guide is 

currently in three parts: 

 Part A ς Overview 

 Part B ς Coverage (including pipeline classification) 

 Part C ς Light regulation. 

Parts A to C of the guide are published electronically ŀƴŘ ŀǊŜ ŀǾŀƛƭŀōƭŜ ŦǊƻƳ ǘƘŜ /ƻǳƴŎƛƭΩǎ 

website (www.ncc.gov.au) with printed copies available upon request. The Council intends 

to review and update the guide periodically in light of significant developments or 

legislative changes. The Council also proposes to develop a further part of the guide to deal 

with procedures concerning greenfields pipelines. 

Bi-monthly newsletter 

In June 2009, the Council launched its new bi-monthly newsletter, Accessible, which will be 

published in February, April, June, August, October and December each year. The newsletter 

ƛǎ ŜƳŀƛƭŜŘ ǘƻ ƛƴǘŜǊŜǎǘŜŘ ǇŀǊǘƛŜǎ ǿƘƻ ǎǳōǎŎǊƛōŜ ŀƴŘ Ƴŀȅ ōŜ ŘƻǿƴƭƻŀŘŜŘ ŦǊƻƳ ǘƘŜ /ƻǳƴŎƛƭΩǎ 

website (www.ncc.gov.au). 

Websites 

The Council has redesigned its website (www.ncc.gov.au). The new website focuses on the 

/ƻǳƴŎƛƭΩǎ ǊŜǎǇƻƴǎƛōƛƭƛǘƛŜǎ ŀƴŘ ǊƻƭŜǎ ŎƻƴŎŜǊƴƛƴƎ ǘƘƛǊŘ ǇŀǊǘȅ ŀŎŎŜǎǎ ǘƻ ƛƴŦǊŀǎǘǊǳŎǘǳǊŜ ǳƴŘŜǊ 

both the TPA and the NGL. The website aims to provide ready access to: 

 information on current applications, including copies of the application and 

submissions and timing matters 

 information on past applications 

http://www.ncc.gov.au/
http://www.ncc.gov.au/
http://www.ncc.gov.au/
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 Council guides, templates and other publications and resources, and 

 ŘŜǘŀƛƭǎ ƻŦ ǘƘŜ /ƻǳƴŎƛƭΩǎ ƻǇŜǊŀǘƛƻƴǎΦ 

The Council has also developed a second website to incorporate the material from its 

previous role and work on the National Competition Policy (NCP) reform program 

(www.ncp.ncc.gov.auύΦ ¢Ƙƛǎ ǿŜōǎƛǘŜ ǇǊƻǾƛŘŜǎ ŀƴ ƘƛǎǘƻǊƛŎ ǊŜŎƻǊŘ ƻŦ ƎƻǾŜǊƴƳŜƴǘǎΩ 

development of, agreement to and implementation and outcomes of the (now concluded) 

NCP reform program, the reforms included in the program and the outcomes of the 

/ƻǳƴŎƛƭΩǎ ǊŜƎǳƭŀǊ ŀǎǎŜǎǎƳŜƴǘǎ ƻŦ ǇǊƻƎǊŜǎǎΦ 9 ¢ƘŜ /ƻǳƴŎƛƭΩǎ ƻōƧŜŎǘƛǾŜ ƛƴ ŜǎǘŀōƭƛǎƘƛƴƎ ǘƘŜ 

website is to provide a comprehensive resource for governments and other users. The 

Council hopes the new website will help preserve the legacy of the NCP program, which has 

been generally recognised ŀǎ ŎƻƴǘǊƛōǳǘƛƴƎ ƎǊŜŀǘƭȅ ǘƻ !ǳǎǘǊŀƭƛŀΩǎ ŜŎƻƴƻƳƛŎ ǿŜƭƭ ōŜƛƴƎΦ  

Recent legislative developments 

Recent and proposed changes to Part IIIA of the Trade Practices Act 

On 7 April 2009, the then Assistant Treasurer and Minister for Competition Policy and 

Consumer Affairs (Hon. Chris Bowen) announced that he had commenced consultation with 

the states and territories on a package of reforms to Part IIIA of the TPA to enhance the 

National Access Regime.  

The Minister stated that while the National Access Regime appeared to be operating 

effectively, there were concerns about the length and cost of the process at present. The 

Minister noted ǘƘŀǘ ΨΦΦΦ Ŏurrently, processes under the National Access Regime can go on for 

years. The National Access Regime needs to be improved to make decisions and arbitration 

fasterΩ (Bowen 2009). 

aƻǎǘ ǎƛƎƴƛŦƛŎŀƴǘƭȅ ŦǊƻƳ ǘƘŜ /ƻǳƴŎƛƭΩǎ Ǉƻƛƴǘ ƻŦ ǾƛŜǿΣ ǘƘŜ aƛƴƛǎǘŜǊ ƛǎ ǇǊƻǇƻǎƛƴƎ ǘƻΥ 

 create binding time limits for decision-makers (of generally six months), and 

generally limit merits review to information submitted to the regulator, 

ƛƳǇƭŜƳŜƴǘƛƴƎ ŎƻƳƳƛǘƳŜƴǘǎ ǳƴŘŜǊ ǘƘŜ /ƻǳƴŎƛƭ ƻŦ !ǳǎǘǊŀƭƛŀƴ DƻǾŜǊƴƳŜƴǘǎΩ 

Competition and Infrastructure Reform Agreement (CIRA) 

 provide scope for binding Ψno-coverageΩ rulings exempting services from 

declaration for a 20 year period 

 focus consideration of health and safety issues associated with access on 

the arbitration stage of the process 

 provide that only services that are subject to certified state or territory 

access regimes are exempt from declaration 

                                                           
9
  The Council delivered its final NCP report in 2005.  

http://www.ncp.ncc.gov.au/
http://assistant.treasurer.gov.au/DisplayDocs.aspx?doc=pressreleases/2009/025.htm&pageID=003&min=ceb&Year=&DocType
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 provide that in the event a Minister does not make a decision in a required 

time period he or she ƛǎ ŘŜŜƳŜŘ ǘƻ ƘŀǾŜ ŀŎŎŜǇǘŜŘ ǘƘŜ /ƻǳƴŎƛƭΩǎ 

recommendation, rather than to have declined an application in all cases 

 ǊŜƳƻǾŜ ǳƴŎŜǊǘŀƛƴǘȅ ŀǎ ǘƻ ǘƘŜ /ƻǳƴŎƛƭΩǎ ŀōƛƭƛty to accept reasonable 

amendments to applications 

 allow the Council and the ACCC to make decisions by circulation of papers 

 allow the Tribunal to determine whether a declaration decision should be 

stayed pending the TribunalΩǎ ŘŜǘŜǊƳƛƴŀǘƛƻƴ ƻŦ ŀ ǊŜǾƛŜǿ ŀǇǇƭƛŎŀǘƛƻƴ rather 

than decisions being stayed in all cases. 

 provide for costs to be awarded in relation to applications to the Tribunal 

(Bowen 2009). 

The Minister emphasised that these reforms are not fundamental changes and so do not 

aim to strengthen or weaken the criteria for application of the National Access Regime. 

Developments in gas access regulation ς the National Gas Law 

The National Gas (South Australia) Act 2008 commenced operation on 1 July 2008. Mirror 

application Acts were subsequently enacted in the other relevant jurisdictions, 

implementing the NGL in all states and territories except Western Australia.10 The National 

Gas (South Australia) Act, which has replaced the Gas Pipelines Access (South Australia) Act 

1997, and the mirror changes in the other jurisdictions, bring gas access regulation under 

the jurisdiction of the Australian Energy Market Commission as the rule maker and the AER 

as the economic regulator and enforcement body (except in Western Australia where the 

Economic Regulation Authority retains this function).11 

The national gas objective explicitly stated in the NGL is to promote efficient investment in, 

and efficient use of, natural gas services for the long term interests of consumers of natural 

gas with respect to price, quality, reliability and security of supply of natural gas (NGL, s23). 

Under the NGL the Council maintains a similar, but expanded, role compared to its role 

under the former National Gas Code. In addition to making recommendations on coverage 

and revocation of coverage, and no-coverage and price regulation exemptions for 

greenfields pipelines, the Council is responsible for classifying and reclassifying pipelines, 

determining the form of regulation, and providing advice on an application for amendment 

to a pipeline description referred to it by the relevant Minister.  

                                                           
10

 At 30 June 2009, the National Gas Access (WA) Bill 2008 was before the Western Australian 

Parliament. 
11

  Western Australia intends to retain the Energy Disputes Arbitrator as the relevant disputes 

body (formally known as the Gas Disputes Arbitrator). Merits reviews will be conducted by the 

Tribunal instead of the Western Australian Energy (Gas) Review Board, which was responsible 

for reviewing decisions under National Gas Code. 
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In 2008-09, the Council made two decisions under the NGL and NGR. These were discussed 

earlier in this chapter in the section on NGL matters. 

 Recent case law developments 

BHP Billiton Iron Ore Pty Ltd & Anor v the National Competition Council & Fortescue Metals 

Group Ltd 

The key case law development relevant to the Council this year was the unanimous decision 

of the High Court on 24 September 200812 ŘƛǎƳƛǎǎƛƴƎ .It.Ωǎ Ŧƛƴŀƭ ŀǇǇŜŀƭ ƛƴ ǘƘƛǎ ƳŀǘǘŜǊΣ 

ƻŦǘŜƴ ǊŜŦŜǊǊŜŘ ǘƻ ŀǎ ǘƘŜ ΨǇǊƻŘǳŎǘƛƻƴ ǇǊƻŎŜǎǎ ŎŀǎŜΩΦ ¢ƘŜ IƛƎƘ /ƻǳǊǘ held that certain rail track 

services sought to be declared by FMG ǿŜǊŜ ŜŀŎƘ ŀ ΨǎŜǊǾƛŎŜΩ ǿƛǘƘƛƴ ǘƘŜ ƳŜŀƴƛƴƎ ƻŦ ǎпп. ƻŦ 

the TPA and thus potentially subject to Part LLL!Σ ǊŜƧŜŎǘƛƴƎ .It.Ωǎ ŀǊƎǳƳŜƴǘ ǘƘŀǘ ǘƘƻǎŜ 

ǎŜǊǾƛŎŜǎ ŎƻƴǎǘƛǘǳǘŜŘ ΨǘƘŜ ǳǎŜ ƻŦ ŀ ǇǊƻŘǳŎǘƛƻƴ ǇǊƻŎŜǎǎΩ ŀnd were therefore exempt from 

Part IIIA. 

On 24 December 2004, BHPB (the operator of the Mt Newman Railway) applied to the 

Federal Court for a determination that the track service provided by the Mt Newman 

Railway which FMG ŀǇǇƭƛŜŘ ǘƻ ƘŀǾŜ ŘŜŎƭŀǊŜŘ ǿŀǎ ΨǘƘŜ ǳǎŜ ƻŦ ŀ ǇǊƻŘǳŎǘƛƻƴ ǇǊƻŎŜǎǎΩ ŀƴŘ 

therefore exempt from Part LLL!Φ .It.Ωǎ ŀǇǇƭƛŎŀǘƛƻƴ ǊŜƭƛŜŘ ǳǇƻƴ ǘƘŜ ǊŜŀǎƻƴƛƴƎ ƻŦ YŜƴƴȅ J in 

her 1999 decision13 in relation to an application for the declaration of a service provided by 

the Hamersley Railway. On 25 February 2005, FMG applied to the Federal Court for a 

determination that the use of the Goldsworthy Railway service is not part of a production 

process.  

The Federal Court heard these proceedings together in October 2006. In his decision14 

Middleton J held that a production process is the making of a product or the transforming 

of one thing into another, and found that both services were not production processes, and 

therefore that they could both be considered for declaration under Part IIIA of the TPA.  

BHPB appealed Middletoƴ WΩǎ ŘŜŎƛǎƛƻƴ ǘƻ ǘƘŜ Cǳƭƭ /ƻǳǊǘ ƻŦ ǘƘŜ CŜŘŜǊŀƭ /ƻǳǊǘ, which heard 

the matter in April 2007. The court delivered its decision15 in October 2007, dismissing the 

ŀǇǇŜŀƭΦ ¢ƘŜ ŎƻǳǊǘ ŘƛŘ ƴƻǘ ŀŘƻǇǘ YŜƴƴȅ WΩǎ ǊŜŀǎƻƴƛƴƎ ƛƴ IŀƳŜǊǎƭŜȅΣ ƻǊ aƛŘŘƭŜǘƻƴ WΩǎ 

ΨǘǊŀƴǎŦƻǊƳŀǘƛƻƴΩ ǘŜǎǘΦ LƴǎǘŜŀŘΣ ǘƘŜ ƳŀƧƻǊƛǘȅ ƻŦ ǘƘŜ ŎƻǳǊǘ ƘŜŀǊƛƴƎ ǘƘŜ ƳŀǘǘŜǊ ό{ǳƴŘōŜǊƎ ŀƴŘ 

Greenwood JJ) held that the proper approach is to identify the service sought to be 

declared, identify the production process which that service is said to use, and then ask 

whether the use of the service is the use of that production process. The court held that the 

production process exception did not generally apply to the use of a part of a production 

process, unless the use of part of a process necessarily involved the use of the whole. In a 

                                                           
12

  BHP Billiton Iron Ore Pty Ltd v National Competition Council [2008] HCA 45. 
13

 Hamersley Iron Pty Ltd v National Competition Council [1999] FCA 867 (28 June 1999). 
14

 BHP Billiton Iron Ore Pty Ltd v the National Competition Council and Fortescue Metal Group  

Ltd [2006] FCA 1764. 
15

 BHP Billiton Iron Ore Pty Ltd v National Competition Council [2007] FCAFC  157. 

file://nccmeldc1/Users/Ross/SharePoint%20Drafts/BHP%20Billiton%20Iron%20Ore%20Pty%20Ltd%20v%20The%20National%20Competition%20Council%20%5b2006%5d%20FCA%201764%20(18%20December%202006)
file://nccmeldc1/Users/Ross/SharePoint%20Drafts/BHP%20Billiton%20Iron%20Ore%20Pty%20Ltd%20v%20The%20National%20Competition%20Council%20%5b2006%5d%20FCA%201764%20(18%20December%202006)
http://www.austlii.edu.au/au/cases/cth/FCAFC/2007/157.html
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separate judgment, Finkelstein J stated that he would have referred the matter back to the 

Federal Court for additional factual inquiry. 

On 23 October 2007, BHPB applied to the High Court for special leave to appeal the decision 

of the Full Court of the Federal Court. The High Court granted special leave to appeal, and 

the appeal was heard by the High Court (Gummow, Kirby, Hayne, Heydon, Crennan and 

Kiefel JJ) on 29 July 2008, with judgment delivered on 24 September 2008.16  

Their Honours delivered a single, unanimous decision dismissing the appeal. The High Court 

ŀŎŎŜǇǘŜŘ ǘƘŀǘ ǘƘŜ ŜȄǇǊŜǎǎƛƻƴ Ψŀ ǇǊƻŘǳŎǘƛƻƴ ǇǊƻŎŜǎǎΩ ƘŀŘ ǘƘŜ ƻǊŘƛƴŀǊȅ ƳŜŀƴƛƴƎ ŀŘƻǇǘŜŘ ōȅ 

Kenny W ƛƴ мфффΣ ōŜƛƴƎ ΨǘƘŜ ŎǊŜŀǘƛƻƴ ƻǊ ƳŀƴǳŦŀŎǘǳǊŜ ōȅ ŀ ǎŜǊƛŜǎ ƻŦ ƻǇŜǊŀǘƛƻƴǎ ƻŦ ǎƻƳŜ 

ƳŀǊƪŜǘŀōƭŜ ŎƻƳƳƻŘƛǘȅΩΦ ¢ƘŜ ŎƻǳǊǘ ŀƭǎƻ ŀŎŎŜǇǘŜŘ ǘƘŀǘ .It.Ωǎ Ǉrocess for mining iron ore, 

ǘǊŀƴǎǇƻǊǘƛƴƎ ƛǘ ǘƻ ǇƻǊǘ ōȅ ǊŀƛƭΣ ōƭŜƴŘƛƴƎ ŀƴŘ ƭƻŀŘƛƴƎ ƛǘ ƻƴǘƻ ǎƘƛǇǎ ŦƻǊ ŜȄǇƻǊǘ Ƴŀȅ ōŜ Ψŀ 

ǇǊƻŘǳŎǘƛƻƴ ǇǊƻŎŜǎǎΩ ǿƛǘƘƛƴ ǘƘŜ ƳŜŀƴƛƴƎ ƻŦ tŀǊǘ IIIA. The court further held, however, that it 

did not then follow that the use by FMG (or any other access seeker) of railways used in 

.It.Ωǎ ǇǊƻŘǳŎǘƛƻƴ ǇǊƻŎŜǎǎ ƳŜŀƴǘ ǘƘŀǘ ǘƘŜ ŀŎŎŜǎǎ ǎŜŜƪŜǊ ǿŀǎ ǳǎƛƴƎ .It.Ωǎ ǇǊƻŘǳŎǘƛƻƴ 

ǇǊƻŎŜǎǎΦ Lƴ ƳƻǊŜ ƎŜƴŜǊŀƭ ǘŜǊƳǎΣ ǘƘŜ ŎƻǳǊǘΩǎ ŘŜŎƛǎƛƻƴ ƛƳǇƭƛŜǎ ǘƘŀǘ ǿƘŜǊŜ ŀ ŦŀŎƛƭƛǘȅ ƛs used in a 

production process, it does not follow that any service provided by that facility constitutes 

the use of that production process. 

The High Court stated that while the alternative legislative construction argued for by BHPB 

(under which any use of a facility used in a production process constituted use of that 

ǇǊƻŘǳŎǘƛƻƴ ǇǊƻŎŜǎǎύ ǿŀǎ ƴƻǘ ǳƴǘŜƴŀōƭŜΣ ƛǘ ŀŘƻǇǘŜŘ ǘƘŜ ǊŜǎǇƻƴŘŜƴǘǎΩ ŎƻƴǎǘǊǳŎǘƛƻƴ ōŜŎŀǳǎŜ ƛǘ 

ǿŀǎ ǘƘŜ ƻƴƭȅ ŎƻƴǎǘǊǳŎǘƛƻƴ ǘƘŀǘ ΨǿƻǳƭŘ ŀŘǾŀƴŎŜ ǘƘŜ ŀǘǘŀƛƴƳŜƴǘ ƻŦ ǘƘŜ ƭŀǊƎŜ ƴŀǘƛƻƴŀƭ ŀƴŘ 

economic objectƛǾŜǎ ƻŦ tǘ LLL!ΩΦ ¢ƘŜ ŘŜŎƛǎƛƻƴ ƘƛƎƘƭƛƎƘǘǎ ǘƘŜ ƴŜŜŘ ǘƻ ƛƴǘŜǊǇǊŜǘ ǘƘŜ ƭŜƎƛǎƭŀǘƛƻƴ 

creating the National Access Regime in a manner that would advance the objectives it seeks 

to obtain.  

The High Court also recognised that the National Access Regime (as established in Part IIIA) 

is a two stage process. First, it provides for declaration of a service only upon satisfaction of 

the six declaration criteria in s 44H(4) of the TPA. Second, the National Access Regime 

provides for the terms and conditions on which access will be provided either by 

commercial negotiation or arbitration by the ACCC, where the ACCC would be required 

(among other things) to take into account the legitimate business interests of the provider.17 

Matters impeding the operation of Part IIIA of the TPA 

Section 290 of the TPA requires the Council to report to the Parliament on, among other 

things, any matter that the Council considers has impeded the operation of Part IIIA of the 

TPA from delivering efficient access outcomes.  

                                                           
16

 BHP Billiton Iron Ore Pty Ltd v National Competition Council [2008] HCA 45. 
17

  Section 44X of the TPA.  
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In previous annual reports, the Council reported on matters it considered impede the 

efficiency and operation of Part IIIA of the TPA and suggested rectifying action. Many of the 

/ƻǳƴŎƛƭΩǎ ǎǳƎƎŜǎǘƛƻƴǎ ǿŜǊŜ ǘŀƪŜƴ ǳǇ ƛƴ ǘƘŜ !ǇǊƛƭ нллф ŀƴƴƻǳƴŎŜƳŜƴǘ ōȅ ǘƘŜ aƛƴƛǎǘŜǊ ŦƻǊ 

Competition Policy and Consumer Affairs of a suite of proposed reforms to Part IIIA. The 

Council welcomes the proposed reforms (see above), which it considers, when 

implemented, should streamline, simplify and improve the efficiency, certainty and 

timeliness of the National Access Regime.  

The Council looks forward to the swift passage of amending legislation following 

consultation with the state and territories. As part of its future reporting to the Parliament, 

the Council will review the effect of the reforms and identify any new or continuing 

impediments to the operation and efficiency of Part IIIA.  

The Council will be particularly concerned to assess how the proposed reforms help to 

address the significant impediments to the effective and timely operation of Part IIIA of the 

¢t! ƻōǎŜǊǾŜŘ ƛƴ ǊŜƭŀǘƛƻƴ ǘƻ ǎƻƳŜ ǊŜŎŜƴǘ ŀǇǇƭƛŎŀǘƛƻƴǎΦ ¢ƘŜ /ƻǳƴŎƛƭΩǎ ƻōǎŜǊǾŀǘƛƻƴǎ ƛƴ ǊŜƭŀǘƛƻƴ 

to key elements of the DƻǾŜǊƴƳŜƴǘΩǎ reform program are discussed below (in the section 

on the implications for the future operation of Part IIIA). 

Australian Competition and Consumer Commission arbitration 

determinations: evidence of benefits 

Arbitration of access disputes under Part IIIA of the TPA operates within a 

negotiate/arbitrate model. This approach seeks to encourage commercial negotiation 

between an access seeker and the service provider as a means for providing for effective 

and efficient access outcomes. It is only where parties are unable to reach a commercial 

agreement in a reasonable timeframe that formal arbitration by the ACCC becomes 

available for resolving disputes concerning the supply of services that have been declared. 

Part IIIA does not require that parties to a dispute use the formal arbitration process. It is 

open to parties that are unable to agree on access arrangements to use a consensual 

dispute resolution process such as mediation. Should an access seeker or service provider 

use the formal dispute resolution by notifying the ACCC of a dispute, the ACCC then makes a 

determination that is binding on the parties. Parties can withdraw notification of an access 

dispute at any time. This aspect of the arbitration framework encourages the parties to 

reach a commercial agreement. 

The ACCC conducts arbitrations in private with the disputing parties. It is required to use its 

best endeavours to arbitrate an access dispute within six months of being notified of a 

dispute. Where necessary it may extend the time for arbitration beyond the six month 

period. In setting a six month target timeframe for arbitration the Parliament sought to 

increase incentives for timely decision making, without compromising the rigour of the 

decision making process (Pearce 2005). If either party to a dispute is dissatisfied with the 

!///Ωǎ ŘŜǘermination then it can seek re-arbitration by the Tribunal.  
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Since the enactment of Part IIIA in 1995 the Council has received applications for 

declaration relating to some 41 services. In some instances applications have been 

withdrawn and access achieved through commercial negotiation. Of the 12 services 

declared to date,18 two matters were notified to the ACCC, both in 2006-07, for an 

arbitration determination.  

 On 6 November 2006 Services Sydney Pty Ltd notified a dispute between 

itself and Sydney Water Corporation regarding the methodology for pricing 

access to declared sewage transportation services supplied by Sydney 

Water Corporation by means of its North Head, Bondi and Malabar 

sewerage reticulation networks. On 22 June 2007, the ACCC determined the 

dispute. Services Sydney applied to the Tribunal on 3 July 2007 for review of 

ǘƘŜ !///Ωǎ ŘŜǘŜǊƳƛƴŀǘƛƻƴΦ Lǘ ǿƛǘƘŘǊŜǿ ƛǘǎ ŀǇǇƭƛŎŀǘƛƻn on 10 August 2007.  

 On 29 January 2007 Virgin Blue Airlines Pty Limited notified a dispute 

between itself and Sydney Airport in relation to domestic runway charges. 

Virgin Blue withdrew its notification on 22 May 2007 following an 

independent commercial settlement with the Sydney Airport Corporation.  

There were no matters notified to the ACCC for arbitration under Part IIIA of the TPA during 

2008-09. 

Evidence on the costs of, or disincentives for, investment in 

infrastructure 

Access regulation seeks to encourage the shared use of spare capacity in (typically capital-

intensive long-lived) infrastructure that is uneconomic to duplicate (where this can be 

ŀŎƘƛŜǾŜŘ ƻƴ ŎƻƳƳŜǊŎƛŀƭ ǘŜǊƳǎ ŀƴŘ ŎƻƴŘƛǘƛƻƴǎΣ ǿƘƛƭŜ ƳŀƛƴǘŀƛƴƛƴƎ ŀƴ ƻǿƴŜǊΩǎ ǳǎŀƎŜ ǊƛƎƘǘǎύΦ 

It also aims to encourage investment in such infrastructure to accommodate additional 

demand where this can be done at lower net social cost rather than to require businesses to 

invest in high cost duplicate infrastructure. Access regulation seeks to maintain appropriate 

incentives for infrastructure investment: however, it is important to consider investment not 

only in the infrastructure areas that provide declared services but also in related upstream 

and downstream markets that depend on access to the service. 

Service providers frequently argue that the requirement to share the use of their 

infrastructure with competitors (albeit on commercial terms and conditions) results in 

inefficiencies and that the costs of regulated access outweigh the benefits, increasing the 

risk of deterring future investment. The Council noted such arguments in its previous annual 

report, particularly those by parties opposing the TPI applications for declaration of the 

services provided by the Goldsworthy, Hamersley and Robe railways who argued that, for 

                                                           
18

 The declarations for four of these services have since expired, leaving eight currently declared 

services. 
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various reasons, access would significantly disrupt their businesses and cause them to delay 

investment now and into the future.  

The provisions of Part IIIA mean that such disruptions to investment are unlikely to 

eventuate. Declaration under the National Access Regime is designed to address the small 

number of situations where access to a service provided by means of a facility which cannot 

be economically duplicated is necessary to enable third parties to compete effectively in a 

dependent market. The negotiate/arbitrate process that results from declaration is a light 

handed intervention designed to maximise opportunities for commercial resolution of 

access issues, minimise regulatory intervention and protect the legitimate interests of 

service providers so as to ensure that incentives for efficient investment are maintained. 

Moreover, declaration does not necessarily lead to regulated access through application of 

an ACCC arbitration determination and cannot result in any change in ownership or control 

of a facility. The ACCCΩǎ ŀǊōƛǘǊŀǘƛƻƴ ǊƻƭŜ ƛǎ Ǝoverned by a range of specific statutory 

requirements that explicitly recognise the relevant interests of the various parties affected, 

including the legitimate interest of service providers in preserving their use of a service and 

making a commercial return on investment in infrastructure and other facilities. Further, 

Part IIIA also requires a broad consideration of the public interest that includes 

consideration of the effects of a declaration on investment activity.  

The Council therefore sees little basis for concluding that access regulation is a significant 

cause of delay in investment activity. The Council is not aware of any data that support an 

argument that third party access regulation is leading to adverse investment outcomes.  

Other broader factors are likely to have a far greater effect on !ǳǎǘǊŀƭƛŀΩǎ ƛƴŦǊŀǎǘǊǳŎǘǳǊŜ 

investment performance than access regulation.  

In a report to COAG, Infrastructure Australia identified five challenges in relation to 

!ǳǎǘǊŀƭƛŀΩǎ ƛƴŦǊŀǎǘǊǳŎǘǳǊŜ ƴŜŜŘǎΥ ŘŜƭƛǾŜǊƛƴƎ ōŜǘǘŜǊ ƎƻǾŜǊƴŀƴŎŜΤ ŎǊŜŀǘƛƴƎ ŎƻƳǇŜǘƛǘƛǾŜ ƳŀǊƪŜǘǎΤ 

one economy, one set of rules; better use of existing infrastructure; and climate change 

(Infrastructure Australia 2008). Infrastructure Australia noted that where infrastructure and 

related services are natural monopolies, such as rail lines and water distribution networks, 

the priority should be to implement independent regulation of access and pricing, and 

ƴƻǘŜŘ ǘƘŀǘ ǊŜƎǳƭŀǘƻǊȅ ǊŜŦƻǊƳǎ ƛƴ !ǳǎǘǊŀƭƛŀΩǎ ŜƴŜǊƎȅ sector had delivered substantial benefits 

in terms of national income, prices and investment. 

Private sector investment tends to be pro-cyclical: in times of recession, demand is reduced 

and businesses are generally less able to access finance for investment. During 2008-09 the 

Australian Government committed $8.5 billion to investment in priority infrastructure 

projects (covering highways, rail extensions and rail tunnels) and in other projects 

indentified by Infrastructure Australia (Albanese 2009). 
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Implications for the future operation of Part IIIA  

The CouncilΩǎ experience during 2008-09 suggests three main areas that have implications 

for the future operation of Part IIIA of the TPA. 

 Events in connection with the declaration applications for the four Pilbara 

Ǌŀƛƭǿŀȅ ǎŜǊǾƛŎŜǎ ŘƛǎŎǳǎǎŜŘ ŀōƻǾŜ ǊŜƛƴŦƻǊŎŜ ǘƘŜ /ƻǳƴŎƛƭΩǎ ǾƛŜǿ όŀǎ ƴƻǘŜŘ ƛƴ 

ƭŀǎǘ ȅŜŀǊΩǎ ŀƴƴǳŀƭ ǊŜǇƻǊǘύ ǘƘŀǘ ǘƘŜǊe is a need to improve the timeliness of 

decision-making and the efficiency of processes under the National Access 

wŜƎƛƳŜΦ ¢ƘŜ /ƻǳƴŎƛƭ ōŜƭƛŜǾŜǎ ǘƘŀǘ ǘƘŜ DƻǾŜǊƴƳŜƴǘΩǎ ŀƴƴƻǳƴŎŜŘ ǊŜŦƻǊƳ 

ǇŀŎƪŀƎŜ ǎƘƻǳƭŘ ƛƳǇǊƻǾŜ ǘƘŜ ǊŜƎƛƳŜΩǎ ǘƛƳŜƭƛƴŜǎǎΣ ŜŦŦƛŎƛŜƴŎȅ ŀƴŘ 

effectiveness, and considers it is important for the announced reforms to be 

enacted as soon as possible. 

 ¢ƘŜ /ƻǳƴŎƛƭΩǎ ŎŜǊǘƛŦƛŎŀǘƛƻƴ work raises the question of the circumstances in 

which it is appropriate for states and territories to develop specific sectoral 

access regimes rather than rely on the generic National Access Regime. This 

is especially so where a state or territory regime merely replicates the 

requirements of the National Access Regime under the auspices of state 

based regulatory bodies. More generally there is a need for governments to 

progress both their agreed programs for certifying their energy regimes and 

the certification program agreed under the CIRA. 

 While the /ƻǳƴŎƛƭ ŎƻƴǎƛŘŜǊǎ ǘƘŜ DƻǾŜǊƴƳŜƴǘΩǎ ŀƴƴƻǳƴŎŜŘ ǊŜŦƻǊƳ ǇǊƻƎǊŀƳ 

for the National Access Regime to be important, experience to date 

indicates that the regime is broadly achieving COAGΩǎ ƻōƧŜŎǘƛǾŜǎ ŀƴŘ 

provides significant benefits to the Australian public. 

Reforms to Part IIIA 

In its previous annual report, the Council drew attention to matters that it considered were 

impeding the operation of Part IIIA. The Council stated that the timeliness of finally 

resolving matters under National Access Regime could be improved, including by reforms to 

the process for reviewing decisions under the regime. Experience during the past year has 

ǊŜƛƴŦƻǊŎŜŘ ǘƘŜ /ƻǳƴŎƛƭΩǎ ǾƛŜǿǎΦ  

Importance of timely decisions under the National Access Regime  

Timeliness of access outcomes is a key factor in ensuring that the National Access Regime 

achieves its objective of promoting economically efficient use of, and investment in, the 

infrastructure by which services are provided, thereby promoting effective competition in 

upstream and downstream markets. The need to promote such timeliness has been a 

consistent theme of the CƻǳƴŎƛƭΩǎ ŀŘǾƛŎŜ ŎƻƴŎŜǊƴƛƴƎ ǘƘŜ ǊŜƎƛƳŜΦ ¢Ƙƛǎ ƴŜŜŘ Ƙŀǎ ŀƭǎƻ ōŜŜƴ 

recognised by others including the Productivity Commission (PC 2001). The introduction of 
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best endeavours timeframes for decision-makers under Part IIIA in 2006 was made with the 

objective of improving the timeliness of outcomes in mind.19  

Lƴ ǘƘŜ /ƻǳƴŎƛƭΩǎ ǾƛŜǿΣ experience in 2008-09 suggests that the current best endeavours 

standard periods for decision-makers may not have been sufficiently effective in improving 

the timeliness of access outcomes.  

The Council took longer than the standard four month period to deliver recommendations 

on the three Pilbara railway declaration matters. The factors that contributed to this 

outcome are set out iƴ ǘƘŜ ǎŜŎǘƛƻƴ ŀōƻǾŜ ƻƴ ǘƘŜ /ƻǳƴŎƛƭΩǎ ǇŜǊŦƻǊƳŀƴŎŜ ŀƎŀƛƴǎǘ ǘŀǊƎŜǘ 

timeframes. A significant element in the delay was the willingness of the operators of the 

railways subject to the declaration application to devote resources to resisting the processes 

established under the National Access Regime. The Council met all other time targets 

including those under the NGL. 

In reviewing the Goldsworthy, Hamersley and Robe railway services declaration decisions, 

the Tribunal adopted a timetable that, assuming deadlines are adhered to, would see the 

reviews being determined in early 2010. This timeframe will mean that decisions are 

available, at the earliest, some 14 months from the date of the application to the Tribunal. 

The Tribunal adopted this timetable notwithstanding the Part IIIA requirement that it to use 

its best endeavours to determine reviews of declaration decisions within a standard period 

of four months.20 The Tribunal is yet to determine its review of the deemed declaration 

decision relating to the Mt Newman railway service, which commenced in June 2006.  

The Council acknowledges that in adopting the timetable it did, the Tribunal was concerned 

to ensure that each party be afforded natural justice in preparing their evidence and 

responding to the evidence of the other parties, and indicated that it considered itself 

constrained by the submissions from all parties (including the applicant for declaration) that 

the longer timetable was the minimum period required to enable parties to prepare their 

cases and make their counter arguments. 

The Council is concerned that the experience of the time and costs of dealing with the 

various Pilbara rail declaration applications may deter access seekers from using Part IIIA. 

The experience with the Pilbara rail matters may also encourage infrastructure owners to 

believe that if they are prepared to endure the costs and deploy significant legal resources 

they can defer declaration indefinitely. Both these outcomes are unacceptable. The 

DƻǾŜǊƴƳŜƴǘΩǎ proposed reforms will likely significantly improve the timeliness and 

efficiency of decision-making under the regime. The Council will continue to monitor the 

National Access Regime and in future annual reports examine whether the reforms (when 

enacted) are achieving the desired improvements.  

                                                           
19

  See the Explanatory Memorandum for the Trade Practices Amendment (National Access 

Regime) Act 2006 (Cth). 
20

  Section 44ZZOA of the TPA. 
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Further steps, in particular additional power for the Tribunal to more closely manage merits 

review proceedings, may be necessary. Powers akin to those proposed for the Federal Court 

under the Access to Justice (Civil Litigation Reforms) Amendment Bill 2009 might be 

considered if there is any doubt as to the TribunalΩǎ ŀōƛƭƛǘȅ ǘƻ ŀŎǘƛvely manage proceedings 

before it. 

Binding time limits 

The proposal to introduce binding time limits for decision-makers, generally of six months, 

should reduce the scope for interested parties to challenge timetables on the basis that 

natural justice requires that a longer period be adopted. In this way, the introduction of 

binding time limits should widen the ability of decision-makers to determine matters in a 

timely fashion while retaining the ability to stop the clock where, in extenuating 

circumstances, a longer period is necessary for consultation and information gathering. 

Limiting merits review to information submitted to regulator 

Lƴ ǘƘŜ /ƻǳƴŎƛƭΩǎ ǾƛŜǿΣ ǘƘŜ ǇǊƻǇƻǎŀƭ ǘƻ ƭƛƳƛǘ ƳŜǊƛǘǎ ǊŜǾƛŜǿ ƻŦ ŘŜŎƛǎƛƻƴǎ ǘƻ ǘƘŜ ƛƴŦƻǊƳŀǘƛƻƴ ǘƘŀǘ 

was submitted to the regulator is key to improving the timeliness and efficiency of the 

National Access Regime. At present, when an interested party seeks merits review by the 

Tribunal of a decision made under the National Access Regime, there are few limits on the 

scope of the evidence that a party can adduce. This typically means that Tribunal 

proceedings are conducted much like court proceedings. As a result, a majority of the time 

taken to conduct merits reviews is taken up by the parties preparing and submitting sworn 

evidence to establish each aspect of their case, and then preparing further evidence in reply 

to the evidence of the other parties.  

Lƴ ǘƘŜ /ƻǳƴŎƛƭΩǎ ŜȄǇŜǊƛŜƴŎŜ ǿƛǘƘ ǘƘŜ tƛƭōŀǊŀ Ǌŀƛƭǿŀȅ ƳŀǘǘŜǊǎΣ ǘƘŜ ǇǊƻŎŜǎǎ ŦƻǊ ŀŘŘǳŎƛƴƎ 

evƛŘŜƴŎŜ ǘƻ ǎǳǇǇƻǊǘ ŜŀŎƘ ǇŀǊǘȅΩǎ ŎŀǎŜ ŦǊƻƳ ǎŎǊŀǘŎƘ ōŜŦƻǊŜ ŀƴȅ ƘŜŀǊƛƴƎ ƻǊ ǎǳōǎǘŀƴǘƛǾŜ 

argument can commence is the major contributor to the long time periods taken to resolve 

merits reviews under National Access Regime. This is despite the fact that the TribunalΩǎ 

review of decisions under the National Access Regime was always intended to be a flexible 

administrative process rather than a court-like judicial process. The TPA (s103) provides that 

the Tribunal must conduct its proceedings with as little formality and as much expedition as 

it can, and is not bound by the rules of evidence. Nevertheless, that parties are able to 

present their cases again from scratch before the Tribunal has resulted in merits review 

proceedings being, typically, little different from those before a court. 

The process of adducing evidence before the Tribunal from scratch seems to the Council to 

be unnecessary where interested parties will have presented evidence and submissions in 

support of their case to the Council and the designated Minister before any matter reaches 

the Tribunal. The proposed limitation should therefore remove the need for unnecessary 

and wasteful duplication of evidence gathering processes. Further, interested parties will 

have a greater incentive to ensure that their materials are thorough and properly support 

their case at the time they present their submissions to the regulator, improving the quality 
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of information available to the regulator and the Minister in making their recommendations 

or decisions. The CounŎƛƭ ǘƘŜǊŜŦƻǊŜ ǎǳǇǇƻǊǘǎ ǘƘŜ DƻǾŜǊƴƳŜƴǘΩǎ ǇǊƻǇƻǎŀƭ ǘƻ ƭƛƳƛǘ ƳŜǊƛǘǎ 

review of decisions under the National Access Regime to the information that was initially 

supplied to the regulator (with limited exceptions in cases where it is clearly necessary to 

establish that relevant circumstances have changed). The Council considers this to be an 

important reform that is likely to significantly improve the efficiency of the National Access 

Regime and in particular the timeliness of outcomes under it. 

Costs awards in Tribunal reviews 

The proposal to allow for the Tribunal to make costs awards under a regime similar to that 

in the NGL would discourage conduct designed to waste time and provide and additional 

incentive to ensure parties comply with the TribunalΩǎ ŘƛǊŜŎǘƛƻƴǎΦ tŀǊǘƛŜǎ ǘƻ ǊŜǾƛŜǿ 

processes before the Tribunal, particularly the Mt Newman proceedings, have frequently 

missed deadlines for the filing of evidence. There are few mechanisms currently available to 

the Tribunal to sanction non-compliance with timetables and other inefficient behaviour 

short of the drastic step of refusing leave to file late evidence at all.  

Removal of automatic stay of decisions 

The Council considers that service providers will have less incentive to initiate merits review 

proceedings in the Tribunal with the predominant goal of delaying the effects of declaration 

if, as proposed, declarations are not automatically stayed merely due to an application for 

review. Instead, the Tribunal should have the power to determine whether a stay is 

appropriate, having regard to whether the lack of a stay would expose a service provider to 

undue cost or other prejudice. In other cases access seekers could seek to negotiate with 

the service provider while the review proceeds and it would be open to either party to 

notify an access dispute to the ACCC. Given the proposed time limits for Tribunal reviews it 

is unlikely that an access dispute would be determined by the ACCC before the Tribunal 

completed its review, but such a risk could be avoided if it were provided that no arbitrated 

access determination came into force until the Tribunal had determined its review. 

Streamlining declaration criteria 

The Council considers that the proposed removal of the health and safety criterion for 

declaration (criterion (d))21 would improve the efficiency of the National Access Regime 

without any prejudice to the health and safety of the public. No application for declaration 

has been rejected for failing to meet criterion (d). A range of health and safety laws 

invariably apply to significant infrastructure facilities and the services provided by them, 

irrespective of decisions under Part IIIA. The existence of this criterion therefore creates an 

unnecessary requirement for submissions on the health and safety aspects of declaration 

applications without any tangible benefit.  

                                                           
21

  Sections 44G(2)(d) (ǘƘŜ /ƻǳƴŎƛƭΩǎ ŎǊƛǘŜǊƛŀύ ŀƴŘ ппIόпύόŘύ όǘƘŜ aƛƴƛǎǘŜǊΩǎ ŎǊƛǘŜǊƛŀύ ƻŦ ǘƘŜ ¢t!Φ 
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Any residual risk that the mere fact of declaring a service under Part IIIA could lead to risks 

to health or safety that are not addressed by existing health and safety laws and are 

incapable of being dealt with in setting terms of access by a particular access seeker could 

be appropriately assessed under criterion (f),22 the declaration criterion dealing with the 

public interest. 

The efficiency of the National Access Regime will also be improved by the proposal to 

restrict declaration criterion (e).23 Currently, where a service sought to be declared is 

subject to an access regime (or an alleged access regime), the Council is obliged to assess in 

essence whether that regime would be certified, were it subject to an application for 

certification. Consideration of certification applications for access regimes are substantial 

regulatory processes in themselves; indeed, the TPA currently requires the Council to use its 

best endeavours to make a recommendation on a certification application within six 

months, a longer period than the four months that is currently prescribed for declaration 

recommendations. Further, state or territory regimes and contractual arrangements that 

have only a tangential connection to the service are often argued to give rise to issues that 

the Council must consider under this criterion. 

The Council therefore supports the proposal to confine criterion (e) to access regimes that 

have been certified. TƘƛǎ ƛǎ ŎƻƴǎƛǎǘŜƴǘ ǿƛǘƘ ǘƘŜ /ƻǳƴŎƛƭΩǎ ǳƴŘŜǊǎǘŀƴŘƛƴƎ ƻŦ ǘƘŜ ƛƴǘŜƴǘƛƻƴ ƻŦ 

this criterion, and would improve the efficiency of consideration of declaration applications. 

Where a service is subject to an uncertified access regime it would still be open to the 

Council and the Minister to consider whether that regime had the effect of obviating any 

promotion of competition that access under Part IIIA may otherwise have had as part of its 

assessment of criterion (a)24 (promotion of competition). 

Certification of state and territory access regimes 

Under the CIRA states and territories committed to seek certification under section 44M of 

the TPA for all state and territory access regimes. Governments agreed that all new third 

party access regimes will be submitted for certification as soon as practicable, and all 

existing third party access regimes will be submitted for certification by no later than the 

end of 2010.25 In addition governments have agreed to seek certification of their revised 

energy (electricity and gas) access arrangements. 

The challenge for the Council will be to consider the anticipated large number of 

certification applications within the six month time frame required by the TPA (currently, 

ǘƘƛǎ ƛǎ ŀ ōŜǎǘ ŜƴŘŜŀǾƻǳǊǎ ǊŜǉǳƛǊŜƳŜƴǘ ŀƭǘƘƻǳƎƘ ŀǎ ŘƛǎŎǳǎǎŜŘ ŀōƻǾŜ ǘƘŜ DƻǾŜǊƴƳŜƴǘΩǎ 

proposed reforms would see this become a strict time limit with limited opportunities for 

ΨŎƭƻŎƪ-ǎǘƻǇǇƛƴƎΩύΦ LŦ ǘƘŜ ōǳƭƪ ƻŦ ŎŜǊǘƛŦƛŎŀǘƛƻƴ ŀǇǇƭƛŎŀǘƛƻƴǎ envisaged under the CIRA for 

                                                           
22

  {ŜŎǘƛƻƴǎ ппDόнύόŦύ όǘƘŜ /ƻǳƴŎƛƭΩǎ ŎǊƛǘŜǊƛŀύ ŀƴŘ ппIόпύόŦύ όǘƘŜ aƛƴƛǎǘŜǊΩǎ ŎǊƛǘŜǊƛŀύ ƻŦ ǘƘŜ ¢t!Φ 
23

  {ŜŎǘƛƻƴǎ ппDόнύόŜύ όǘƘŜ /ƻǳƴŎƛƭΩǎ ŎǊƛǘŜǊƛŀύ ŀƴŘ ппIόпύόŜύ όǘƘŜ aƛƴƛǎǘŜǊΩǎ criteria) of the TPA. 
24

  {ŜŎǘƛƻƴǎ ппDόнύόŀύ όǘƘŜ /ƻǳƴŎƛƭΩǎ ŎǊƛǘŜǊƛŀύ ŀƴŘ ппIόпύόŀύ όǘƘŜ aƛƴƛǎǘŜǊΩǎ ŎǊƛǘŜǊƛŀύ ƻŦ ǘƘŜ ¢t!Φ 
25

  Clause 2.9 of the CIRA. 
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existing third party access regimes are not initiated until just before the end of 2010 then 

the Council would face significant problems. The Council therefore encourages governments 

that have completed reviews of regimes and decided to retain those regimes (sometimes in 

amended form) to pursue certification as soon as possible. A list of the current state and 

territory access regimes and the underlying legislative bases is set out in Table 2-2. 

Table 2-2: State and territory infrastructure access regimes at 30 June 2009 

Jurisdiction Scope of access regulation 

New South Wales Gas pipelines (National Gas (New South Wales) Act 2008) 

Electricity networks (National Electricity (New South Wales) Act 1997) 

Water and wastewater infrastructure (Water Industry Competition Act 2006) 

Victoria Gas pipelines (National Gas (Victoria) Act 2008) 

Electricity networks (National Electricity (Victoria) Act 2005) 

Railways (Rail Corporations Act 1990) 

Grain handling and storage (Grain Handling and Storage Act 1995) 

Shipping channels (Port Services Act 1995) 

Queensland Gas pipelines (Gas Pipelines Access Act 1998/Queensland Competition 
Authority Act 1997) 

Electricity networks (Electricity-National Scheme (Queensland) Act 1997) 

Intrastate rail (Queensland Competition Authority Act 1997) 

Dalrymple Bay Coal Terminal (Queensland Competition Authority Act 1997) 

South Australia Gas pipelines (National Gas (South Australia) Act 2008) 

Electricity networks (National Electricity (South Australia) Act 1996) 

Railways (Railways (Operations and Access) Act 1997) 

Ports (Essential Services Commission Act 2002 /Maritime Services (Access) 
Act 2000) 

Western Australia Gas pipelines (National Gas Access (WA) Bill 2008 (before the Western 
Australian Parliament)  

Electricity networks (Electricity Industry Act 2004) 

Railways (Railways (Access) Act 1998) 

Tasmania Gas pipelines (National Gas (Tasmania) Act 2008) 

Electricity networks (Electricity National Scheme (Tasmania) Act 1999) 

Northern Territory Gas pipelines (National Gas (Northern Territory) Act 2008) 

Electricity networks (Electricity Networks (Third party Access) Act 2003) 

ACT Gas pipelines (National Gas (ACT) Act 2008) 

Electricity networks (Electricity (National Scheme) Act 1997) 

Note: The regulation of access to energy infrastructure (gas pipelines and electricity networks) is achieved 

through a coordinated set of state and territory access regimes implemented by way of legislation enacted first 

in South Australia and then adopted in legislation in the other states and territories. 
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For governments contemplating new access regimes, the Council draws attention to its 

comments above relating to the NSW WICA Access Regime, and particularly its view that 

there appears to be little benefit in enacting regimes that essentially replicate the 

declaration and negotiate/arbitrate approach already available under the general provisions 

of the National Access Regime. The CPA envisages that states and territories will implement 

jurisdictional access regimes, and where, in particular, the nature of access issues arising in 

an industry or sector within one or more jurisdictions call for a specific regulatory 

arrangement, the implementation of sector or industry specific jurisdictional access 

arrangements may be warranted. However, a state or territory access regime that merely 

replicates the general provisions of Part IIIA of the TPA would appear to offer little benefit 

while arguably adding to cost and uncertainty. 

National Access Regime broadly meeting COAGΩǎ objectives 

Since 1995 when the National Access Regime in Part IIIA of the TPA came into force, there 

have been applications for declaration covering some 41 services across a range of sectors 

including rail, airports, water and wastewater, gas transport (outside the National Gas Code 

or the NGL), electricity transmission and data processing. Of these, 14 servicesτin the rail, 

airports and water and wastewater industriesτhave been declared.26  

! ǎƛƎƴƛŦƛŎŀƴǘ ǇŀǊǘ ƻŦ ǘƘŜ /ƻǳƴŎƛƭΩǎ access work under the TPA in 2008-09 has related to 

facilities that exhibit natural monopoly characteristics with the relevant infrastructure 

services provided as part of vertically integrated operations. In the three Pilbara railway 

declaration recommendations made during 2008-09, the Council reached a view that 

ŘŜŎƭŀǊŀǘƛƻƴ ƛǎ ƴŜŎŜǎǎŀǊȅ ǘƻ ƘŜƭǇ ŀŘŘǊŜǎǎ ǎŜǊǾƛŎŜ ǇǊƻǾƛŘŜǊǎΩ ƛƴŎŜƴǘƛǾŜǎ ǘƻ ŀŘǾŜǊǎŜƭȅ ŀŦŦŜŎǘ 

ŎƻƳǇŜǘƛǘƛƻƴ ƛƴ ǳǇǎǘǊŜŀƳ ƻǊ ŘƻǿƴǎǘǊŜŀƳ ƳŀǊƪŜǘǎΦ ¢ƘŜ ¢ǊŜŀǎǳǊŜǊ ŀŎŎŜǇǘŜŘ ǘƘŜ /ƻǳƴŎƛƭΩǎ 

recommendations and declared those services, and the Council has been assisting the 

Tribunal in its reviews of those declarations. 

Since 1995 there have been two notifications to the ACCC of an access dispute, one of 

which was withdrawn. No party notified the ACCC of an access dispute in 2008-09. The 

relatively few access disputes compared to the number of declared services would suggest 

that access has remained largely subject to commercial dealings between access seekers 

and service providers and that the National Access Regime is broadly meeting COAGΩǎ 

objectives for third party access. 

Finally the Council reiterates its view expressed in previous annual reports concerning the 

institutional ǳƴŘŜǊǇƛƴƴƛƴƎ ƻŦ !ǳǎǘǊŀƭƛŀΩǎ ŀŎŎŜǎǎ ǊŜƎǳƭŀǘƛƻƴ ŀǊǊŀƴƎŜƳŜƴǘǎΦ /h!DΩǎ !ǇǊƛƭ нллт 

decision that the Council should continue its National Access Regime role and the 

institutional framework adopted in the NGL regarding the access regulation of natural gas 

pipelines ensures that the process of determining what is subject to access regulation 

remains separate from the administration of that regulation. Except in the case of 

telecommunications, Ministers (or the Tribunal on review) are responsible for declaration 

                                                           
26

  Declarations in respect of four of these services have since expired. 
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decisions and a body other than a regulator advises the relevant ministerial decision maker 

on whether access to the services of a particular infrastructure facility should be regulated 

or a gas pipeline should be covered. These institutional arrangements ensure decision 

makers have access to independent advice developed through transparent public processes 

and reduce incentives for unnecessary regulation. 
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3 Governance and organisation 

Agency overview 

Role and functions 

The National Competition Council (Council), established in 1995 by agreement of the 

Council of Australian Governments (COAG), is an independent research and advisory body 

for all Australian governments. Its functions and powers are set out in section 29B of the 

Trade Practices Act 1974 (TPA).  

¢ƘŜ /ƻǳƴŎƛƭΩǎ ŦǳƴŎǘƛƻƴǎ ƛƴŎƭǳŘŜ ŎŀǊǊȅƛƴƎ ƻǳǘ ǊŜǎŜŀǊŎƘ ƛƴǘƻ ŀƴŘ ǇǊƻǾƛŘƛƴƎ ŀŘǾƛŎŜ ƻƴ ƳŀǘǘŜǊǎ 

referred to it by the Minister. The Council makes recommendations on the regulation of 

third party access to services provided by monopoly infrastructure under the National 

Access Regime in Part IIIA of the TPA (declaration and certification) and recommendations 

and decisions under the National Gas Law (NGL).27  

Vision and mission 

¢ƘŜ /ƻǳƴŎƛƭΩǎ Ǿƛǎƛƻƴ ƛǎ ǘƻ ƘŜƭǇ ŀŎƘƛŜǾŜ ƻǳǘŎƻƳŜǎ ǘƘŀǘ ōŜƴŜŦƛǘ ǘƘŜ ŎƻƳƳǳƴƛǘȅ ŀǎ ŀ ǿƘƻƭŜ ōȅ 

providing objective and constructive advice to governments. This incorporates building 

community understanding of, and support for, national access regulation. 

Appropriate application of the National Access Regime and access regulation of gas 

pipelines encourages competition in markets that depend on the use of monopoly 

infrastructure. This facilitates economic growth, employment growth, optimal resource use 

and improved social outcomes for all Australians.  

¢ƘŜ /ƻǳƴŎƛƭΩǎ Ǿƛǎƛƻƴ ƛǎ ŜƳōƻŘƛŜŘ ƛƴ ƛǘǎ ƳƛǎǎƛƻƴΥ Ψ¢ƻ ƛƳǇǊƻǾŜ ǘƘŜ ǿŜƭƭōŜƛƴƎ ƻŦ ŀƭƭ !ustralians 

through growth, innovation and rising productivity, by promoting competition that is in the 

ǇǳōƭƛŎ ƛƴǘŜǊŜǎǘΩΦ 

Outcome and output 2008-09 

The Council has a single outcome and a single contributing output. These are shown in 

Figure 3-1.  

                                                           
27

  ¢ƘŜ /ƻǳƴŎƛƭΩǎ ǘƘƛǊŘ ǇŀǊǘȅ ŀŎŎŜǎǎ work is discussed in chapter 2. 

http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s29b.html
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Figure 3-1 bŀǘƛƻƴŀƭ /ƻƳǇŜǘƛǘƛƻƴ /ƻǳƴŎƛƭΩǎ ƻǳǘŎƻƳŜ ŀƴŘ ŎƻƴǘǊƛōǳǘƛƴƎ ƻǳǘǇǳǘ нллу-09 

 

The Council delivers its outcome by providing advice to governments on the design and 

coverage of infrastructure access regimes and making decisions on the regulation of gas 

pipelines. It develops the advice it provides to governments and makes decisions using a 

public process. When it receives an application for declaration or certification under the 

National Access Regime or an application on the regulation of gas pipelines under the NGL 

the Council publishes the application and then consults with stakeholders by inviting 

submissions and providing public reports. The Council supports its access regulation 

function by way of publicly available third party access guidelines and application 

templatesΦ ¢Ƙƛǎ ŘƻŎǳƳŜƴǘŀǘƛƻƴ ƛǎ ŀǾŀƛƭŀōƭŜ ƻƴ ǘƘŜ /ƻǳƴŎƛƭΩǎ ǿŜōǎƛǘŜΦ 

Indicators of performance 

¢ƘŜ ǇŜǊŦƻǊƳŀƴŎŜ ƛƴŘƛŎŀǘƻǊǎ ŦƻǊ ŀǎǎŜǎǎƛƴƎ ǘƘŜ /ƻǳƴŎƛƭΩǎ ƻǳǘǇǳǘ ŀƭƻƴƎ ǿƛǘƘ ǘƘŜ ǘŀǊƎŜǘǎ ŀƴŘ 

ǎǳƳƳŀǊȅ ƛƴŦƻǊƳŀǘƛƻƴ ƻƴ ǘƘŜ /ƻǳƴŎƛƭΩǎ performance in 2008-09 against those targets are set 

out in Table 3-1. More detailed information on ǘƘŜ /ƻǳƴŎƛƭΩǎ performance efficiency in 

2008-09 is provided in chapter 2 of this annual report, which discusses ǘƘŜ /ƻǳƴŎƛƭΩǎ ǘƘƛǊŘ 

ǇŀǊǘȅ ŀŎŎŜǎǎ ǿƻǊƪΦ /ƘŀǇǘŜǊ н ŀƭǎƻ ǇǊƻǾƛŘŜǎ ǘƘŜ /ƻǳƴŎƛƭΩǎ ǊŜǇƻǊǘ ǘƻ ǘƘŜ !ǳǎǘǊŀƭƛŀƴ tŀǊƭƛŀƳŜƴǘ 

on the operation of the National Access Regime, which is required under section 29O of the 

TPA. 

Outcome

The achievement of effective and fair competition reforms 
and better use of Australia's infrastructure for the benefit 

of the community.

Output

Advice provided to governments on infrastructure 
access issues
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Table 3-1 Summary of National Competition Council output performance indicators, targets and performance 2008-09 

Key performance indicator 2008-09 target Outcome 

Council recommendations on applications for 
the declaration of services provided by 
monopoly facilities meet statutory 
requirements (including target time limits in 
the TPA) and the advice requirement of 
decision making Ministers. 

Recommendations on applications are provided 
within statutory time guidelines (target of 4 
months). Recommendations meet the advice 
requirements of decision making Ministers. 

In 2008-09 the Council provided recommendations to the 
Commonwealth Treasurer on three declaration applications as 
follows:  

Goldsworthy Railway service declaration application: 9 months 
13 days 

Hamersley Railway service declaration application: 9 months 13 
days 

Robe Railway service declaration application: 7 months 11 days.  

¢ƘŜ /ƻƳƳƻƴǿŜŀƭǘƘ ¢ǊŜŀǎǳǊŜǊ ŀŎŎŜǇǘŜŘ ǘƘŜ /ƻǳƴŎƛƭΩǎ 
recommendations in the Goldsworthy, Hamersley and Robe 
matters, announcing decisions to declare each of the services on 
27 October 2008.  

¢ƘŜ /ƻƳƳƻƴǿŜŀƭǘƘ ¢ǊŜŀǎǳǊŜǊΩǎ ŘŜŎƛǎƛƻƴǎ on these three 
matters are currently before the Tribunal. 

A fourth matter (the /ƻƳƳƻƴǿŜŀƭǘƘ ¢ǊŜŀǎǳǊŜǊΩǎ ŘŜŜƳŜŘ 
decision of 22 May 2006 not to declare the Mt Newman railway 
service) was before the Tribunal at 1 July 2008. 

The Council received no new declaration applications in 2008-09. 

Council recommendations on applications for 
the certification of state and territory meet 
statutory requirements (including target time 
limits) and the advice requirement of decision 
making Ministers. 

Recommendations on applications are made 
within statutory time guidelines (target of 6 
months). Recommendations meet the advice 
requirements of decision making Ministers. 

At 1 July 2008 the Council had no ongoing applications for 
certification.  

The Council received one new application for certification in 
2008-09 being the application by the NSW Government for a 
recommendation to certify ŀǎ ŜŦŦŜŎǘƛǾŜ b{²Ωǎ water 
infrastructure services access regime. The Council provided its 
recommendation to the Commonwealth Minister for 
Competition Policy and Consumer Affairs within 6 months  
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Table 3-1 continued 

Key performance indicator 2008-09 target Outcome 

  (4 months and 22 days following receipt of the application). At 
30 June 2009 the Minister was yet to make a decision on the 
/ƻǳƴŎƛƭΩǎ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴΦ 

Council recommendations and decisions under 
the NGL are made in accordance with the 
processes and criteria provided for in that law 
and related rules. 

Recommendations and decisions are made 
within specified time limits.  

Recommendations meet the advice 
requirements of decision making Ministers. 

The Council received two new applications under the NGL in 
2008-09. The Council determined these matters within the NGL 
target time frames as follows: 

East Australian Pipeline Pty Limited light regulation of the 
covered portion of the Moomba to Sydney Pipeline: 2 months  
11 days 

Jemena pipeline reclassification: 2 months 7 days 

During 2008-09 the Council received no applications in relation 
to NGL matters for which it was required to make a 
recommendation to a decision-making Minister. 

The Council develops and maintains 
informative and up to date information 
resources for applicants, infrastructure owners 
and other interested parties in relation to all 
matters for which it is responsible. 

A new website is launched to provide 
accessible information on all access regulation 
matters for which the Council is responsible. 

Updated guidelines on declaration and 
certification under Part IIIA of the TPA are 
available ƻƴ ǘƘŜ /ƻǳƴŎƛƭΩǎ ǿŜōǎƛǘŜ ōȅ ом 
December 2008. 

Lƴƛǘƛŀƭ ƎǳƛŘŜƭƛƴŜǎ ǊŜƭŀǘƛƴƎ ǘƻ ǘƘŜ /ƻǳƴŎƛƭΩǎ ŀǊŜŀǎ 
of responsibility under the new NGL are 
available on the website within three months 
of that law coming into effect. 

Case law developments, legislative 
amendments and developments in Council  

On 1 June 2009 the Council launched its revamped website 
providing ready access to information on all access regulation 
matters for which the Council is responsible. 

The Council also launched a new legacy website which provides 
information on the now concluded National Competition Policy 
reform program. 

The Council updated its guides on the certification of state and 
territory access regimes and published these in January 2009. 
The Council updated its guides on the declaration of 
infrastructure services and published these in March 2009. 

The Council developed new guides relating to the coverage of 
gas pipelines and light regulation under the NGL and published in 
May 2009.   
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Table 3-1 continued 

Key performance indicator 2008-09 target Outcome 

 processes or policies are reflected in Council 
information resources within 30 days. 

The Council will develop and publish a guide on greenfields 
pipeline regulation in 2009-10. 

In June 2009 the Council instituted a new bi-monthly newsletter 
Ψ!ŎŎŜǎǎƛōƭŜΩ ǘƻ ǇǊƻǾƛŘŜ ƛƴŦƻǊƳŀǘƛƻƴ on key access matters 
including case law developments. 

The Council provides timely advice on the 
operation of the National Access Regime 
(including by way of the reporting required by 
s29O(2) of the TPA which requires reporting on 
time taken to make recommendations, court or 
Tribunal interpretation of key provisions, 
matters impeding the operation of the regime, 
benefits and costs (including any disincentives 
ŦƻǊ ƛƴǾŜǎǘƳŜƴǘύ ǊŜǎǳƭǘƛƴƎ ŦǊƻƳ ǘƘŜ ǊŜƎƛƳŜΩs 
operation, and implications for the future 
operation of the regime). 

¢ƘŜ /ƻǳƴŎƛƭΩǎ ŀƴƴǳŀƭ ǊŜǇƻǊǘ ƛƴŎƭǳŘŜǎ ŀ 
comprehensive report on the National Access 
Regime that meets the requirements of 
s29O(2) and is provided by 31 August 2009. 

The Council will provide its annual report to the Treasurer by 31 
August 2009. 

¢ƘŜ /ƻǳƴŎƛƭΩǎ ŀƴƴǳŀƭ ǊŜǇƻǊǘ ǿƛƭƭ ƛƴŎƭǳŘŜ ŀ ǊŜǇƻǊǘ ƻƴ ǘƘŜ bŀǘƛƻƴŀƭ 
Access Regime as required by the TPA. 
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Resources used in performing the National Competition Council outcome 

¢ƘŜ /ƻǳƴŎƛƭΩǎ received revenue from the Government in 2008-09 of $2.781 million, which 

incorporated a budget saving measure of $1.2 million. The Council received other revenue 

of $207 000 from court costs awards and application fees relating to its NGL work. 

¢ƘŜ ǇǊƛŎŜ ƻŦ ǘƘŜ /ƻǳƴŎƛƭΩǎ ƻǳǘǇǳǘ ƛƴ нллу-09 was $2.726 million. This represented a 

reduction from the portfolio budget statement estimate of 3 per cent. The variation 

occurred primarily because applications anticipated in 2008-09 from state and territory 

governments for the certification of their access regimes, including the certification of 

energy access regimes developed under the auspices of Energy Ministers, did not 

eventuate. In addition, the Council received no new applications for declaration under the 

National Access Regime. As a consequence, the Council considered that it was appropriate 

to delay recruitment activity to fill staffing vacancies and needed to devote fewer resources 

to the purchase of the services of legal and economic experts.  

The Council recorded a surplus of $284 549 in 2008-09.  

Table 3-2 summarises the financial resources used by the Council28 during the year.  

Table 3-2 National Competition Council resourcing 2008-09 

 Actual available 
appropriations 

(ϷΩллл) 

Payments 
made 

(ϷΩллл) 

Balance 
remaining 

(ϷΩллл) 

Agency appropriations    

Prior year appropriation 4144 0 4144 

Actual current year appropriation 2781 2721 60 

Other agency revenue 355 0 355 

Total 7280 2721 4559 

Source: Portfolio Budget Statements 2008-09 and Financial Statements 2008-09. 

Table 3-3 provides a summary of the resources used by the Council in performing its 

outcome in 2008-09 showing tƘŜ ǾŀǊƛŀǘƛƻƴ ŀƎŀƛƴǎǘ ōǳŘƎŜǘΦ ¢ƘŜ /ƻǳƴŎƛƭΩǎ ŀǾŜǊŀƎŜ ǎǘŀŦŦƛƴƎ 

level (including secretariat staff and councillors) in 2008-09 was 11.4 full time equivalent 

persons, representing a variation from budget of 1.6 (12 per cent).  

  

                                                           
28

  See also the audited Financial Statements for 2008-09. 
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Table 3-3 Resourcing for the National Competition Council outcome, 2008-09 

 Appropriation 
2008-09 Budget 

ϷΩллл 

Actual expenses 
2008-09 

ϷΩллл 

Variation 

ϷΩллл 

Output group 1.1ʒNational 
Competition Council 

   

Departmental outputs 2085 2726 79 

Total resource for outcome 1 2805 2726 79 

Average staffing level 13 11.4  

Source: Portfolio Budget Statements 2008-09 and Financial Statements 2008-09. 

Corporate governance 

¢ƘŜ /ƻǳƴŎƛƭΩǎ ƎƻǾŜǊƴŀƴŎŜ ŦǊŀƳŜǿƻǊƪ ŜǎǘŀōƭƛǎƘŜǎ ŀŎŎƻǳƴǘŀōƛƭƛǘȅ ŀƴŘ ŘŜŎƛǎƛƻƴ-making 

processes to effectively and efficiently manage its resources and allocate those resources to 

its statutory priorities. The Council has embraced the management, accountability, financial 

and employment reforms applicable to government agencies. 

¢ƘŜ /ƻǳƴŎƛƭΩǎ ƻǳǘŎƻƳŜ ŀƴŘ ƻǳǘǇǳǘ ŀǊŜ ŀƎǊŜŜŘ ǿƛǘƘ ǘƘŜ 5ŜǇŀǊǘƳŜƴǘ ƻŦ CƛƴŀƴŎŜ ŀƴŘ 

Deregulation and reported in the Treasury Portfolio Budget Statements. The Australian 

Government funds the Council through budget appropriations. The Council also receives 

application fees in relation to making recommendations on the access regulation (coverage) 

of natural gas pipelines and making decisions on the classification of pipelines. The purpose 

ƻŦ ǘƘŜ ŀǇǇƭƛŎŀǘƛƻƴ ŦŜŜ ƛǎ ǘƻ ŎƻƴǘǊƛōǳǘŜ ǘƻ ǘƘŜ /ƻǳƴŎƛƭΩǎ Ŏƻǎǘǎ ƛƴ ǇǊƻŎŜǎǎƛƴƎ ŀƴ ŀǇǇƭƛŎŀtion, 

which include the conduct of a public process. The charge of $7500 per access application 

and $2000 per reclassification application represents partial cost recovery.  

The Council is responsible for its activities, consistent with the requirements of the TPA. 

Decisions are made at Council meetings (see Table 3-4) and day to day management is 

undertaken by an executive team in the Council secretariat. The Council is accountable for 

its decisions through the courts, tribunals, the Parliament and the Commonwealth 

Ombudsman. 

National Competition Council structure 

The Council comprises the President and up to four other councillors appointed by the 

Governor-General, with appointmentsτgenerally for three-year periodsτsupported by a 

majority of state and territory governments. Part IIA of the TPA specifies the processes for 

appointing councillors, conducting Council meetings and disclosing interests by councillors. 

The Council is supported by a secretariat located in Melbourne. At 30 June 2009 the 

secretariat comprised 9 staff (7.4 full time equivalent), including one short-term non-

ongoing appointment.  
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The President and councillors 

At 30 June 2009, there were four councillors, including a President. The councillors were 

David Crawford (President), Doug McTaggart, Rod Sims and Virginia Hickey (see Box 3-1). 

The councillors are drawn from across Australia and different industry and community 

sectors to provide a range of skills and experience. The terms of office of all current 

councillors, including the President, end on 17 December 2009.  

The councillors endorse the operating policies of the Council, and consider, review and 

ŀǇǇǊƻǾŜ ŀƭƭ ƻŦ ǘƘŜ /ƻǳƴŎƛƭΩǎ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴǎ ŀƴŘ ƳŀƧƻǊ ǇǳōƭƛŎŀǘƛƻƴs before release. The 

councillors also consider governance issues, including performance against budget. 

Box 3-1 Councillor profiles  

David Crawford - President  

Mr David Crawford was appointed as the President of the National Competition Council for a period 

of three years in December 2006, having been a councillor for eight years before that (including two 

years as acting Council President). Mr Crawford lives in Perth, Western Australia. He is also Chairman 

of the Airstralia Development Group Pty Ltd, Westralia Airports Corporation Pty Ltd, PAPT Holdings 

Pty Ltd, PAPT Nominees Pty Ltd, HRZ Wheats Pty Ltd, and Canola Breeders Western Australia Pty Ltd.  

Mr Crawford is a director of Grain Foods CRC Ltd, Grain Foods Solutions Pty Ltd, Canola Breeders 

International Pty Ltd, and Pinnacle Corporate Pty Ltd. He is also Chair of the Board of Advisors of 

Curtin University Graduate School of Business, and a management committee member of both 

educational and service organisations. Mr Crawford was previously the corporate affairs director of 

Wesfarmers Limited, managing director of Western Collieries Ltd, chief operating officer of Ranger 

Minerals NL and managing director of Abosso Goldfields Limited. Mr Crawford has also been a 

member and/or chair of a number of government and non-government committees in the 

agriculture and mining industries.  

Mr Crawford has an Honours degree in Economics from the University of Queensland and a Master 

of Arts (Political Science) from the University of Toronto. He is also a Fellow of the Australian 

Institute of Company Directors. 

Dr Doug McTaggart  

Dr Doug McTaggart was first appointed as a councillor in December 2000. He was reappointed in 

December 2003 and again in December 2006 for a further three year term.  

Dr McTaggart lives in Brisbane, Queensland. Dr McTaggart is the Chief Executive of QIC. He is also a 

member of the Council of Australian Governments Reform Council (COAG Reform Council) and a 

board member of Committee for Economic Development of Australia (CEDA).  

Dr McTaggart has held various positions as an academic economist, most recently Professor of 

Economics and Associate Dean at Bond University. He was previously the Under Treasurer of the 

Queensland Department of Treasury. He has been president of the Economic Society of Australia, a 

member of the Australian Accounting Standards Board and a member of the Queensland University 

of Technology Council. Dr McTaggart holds an Honours degree in Economics from the Australian 

National University and a Masters degree and PhD from the University of Chicago.  
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Rod Sims  

Mr Rod Sims was appointed to National Competition Council in December 2003 and reappointed for 

a three year term in December 2006. Mr Sims is a director of Port Jackson Partners Limited, which he 

joined in 1994. In addition to his role as a councillor, Mr Sims is also a Director of InfraCo Asia based 

in Singapore, and Ingeus Limited. From 1996 to 2003, he was the chair of the NSW Rail Infrastructure 

Corporation and later chair of the State Rail Authority. Mr Sims was a member of the panel that 

ǳƴŘŜǊǘƻƻƪ ǘƘŜ ǊŜǾƛŜǿ ƻŦ !ǳǎǘǊŀƭƛŀΩǎ ŜƴŜǊƎȅ ǇƻƭƛŎȅ ŦƻǊ ǘƘŜ /ƻǳƴŎƛƭ ƻŦ !ǳǎǘǊŀƭƛŀƴ DƻǾŜǊƴƳŜƴǘǎ ƛƴ нллнΦ  

Mr Sims previously worked for the Australian Government for over eight years, including as the 

Deputy Secretary in the Department of Prime Minister and Cabinet and Deputy Secretary responsible 

for Transport in the Department of Transport and Communications. From 1988 to 1990, Mr Sims was 

the economic advisor to the Prime Minister.  

Mr Sims holds a first class honours degree in Commerce from the University of Melbourne and a 

Master of Economics from the Australian National University.  

Virginia Hickey  

Virginia Hickey is director of @ the Board Table, a corporate governance consulting business. She is 

also the Chair of TransAdelaide, Chair of the Telecommunications Industry Ombudsman Council and 

board member of Flinders Ports, Medical Insurance Group Australia and SafeCom. Ms Hickey was 

formerly a Commissioner of the National Transport Commission through which role she was involved 

in the Council of Australian Governments National Reform Agenda. Her other previous board 

positions include member of the Council of the University of South Australia, Vice President 

Australian Institute of Company Directors SA & NT Division and board member of Playford Capital 

and the Art Gallery of South Australia.  

Ms Hickey was formerly a partner of Finlaysons Lawyers in Adelaide with particular expertise in 

ŎƻǊǇƻǊŀǘŜ ƎƻǾŜǊƴŀƴŎŜΣ ŘƛǊŜŎǘƻǊǎΩ ŀŎŎƻǳƴǘŀƴǘǎΩ ƭƛŀōƛƭƛǘȅ ŀƴŘ ƎŜƴŜǊŀƭ ŎƻƳƳŜǊŎƛŀƭ ƭƛǘƛƎŀǘƛƻƴ ƛƴŎƭǳŘƛƴƎ 

actions under the Corporations Law and the Trade Practices Act. Ms Hickey was appointed as a 

Councillor of the National Competition Council in December 2003.  

Virginia Hickey has a Bachelor of Arts from Monash University and a Bachelor of Laws from 

Melbourne University and is a Fellow of the Australian Institute of Company Directors. 

National Competition Council meetings 

During 2008-09 councillors met on nine occasions, including four times by teleconference. 

In-ŦŀŎŜ ƳŜŜǘƛƴƎǎ ǿŜǊŜ ƘŜƭŘ ƛƴ ǘƘŜ /ƻǳƴŎƛƭΩǎ aŜƭōƻǳǊƴŜ ƻŦŦƛŎŜΦ 

The number and timing of meetings in 2008-09 were determined largely on the basis of the 

/ƻǳƴŎƛƭΩǎ ǿƻǊƪ ǇǊƛƻǊƛǘƛŜǎΦ Table 3-4 lists the dates of the meetings in 2008-09 and 

ŎƻǳƴŎƛƭƭƻǊǎΩ ŀǘǘŜƴŘŀƴŎŜΦ /ƻǳƴŎƛƭƭƻǊǎ ǊŜŎŜƛǾŜŘ ŀƴŘ ŎƻƴǎƛŘŜǊŜŘ ŜŀŎƘ ƳƻƴǘƘ όŀǘ ƳŜŜǘƛƴƎǎ ƻǊ 

ƻǳǘ ƻŦ ǎŜǎǎƛƻƴύ ŀ ŦƛƴŀƴŎƛŀƭ ǎǘŀǘŜƳŜƴǘ ƻŦ ǘƘŜ /ƻǳƴŎƛƭΩǎ ǇŜǊŦƻǊƳŀƴŎŜ ŀƎŀƛƴǎǘ ōǳŘƎŜǘΦ 
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Table 3-4 National Competition Council meetings, 2008-09 

Meeting date Attendance 

19 August 2008 all councillors, except R Sims who had advised of 

a conflict of interest in relation to the matter 

considered  

22 August 2008 all councillors 

21 October 2008 all councillors, except R Sims who had advised of 

a conflict of interest in relation to the matter 

considered 

18 November 2008 all councillors 

17 February 2009 all councillors 

1 April 2009 all councillors 

7 May 2009 all councillors, except V Hickey who was 

overseas 

27 May 2009 all councillors  

26 June 2009 all councillors, except V Hickey 

The secretariat 

The secretariat ǇǊƻǾƛŘŜǎ ŀŘǾƛŎŜ ŀƴŘ ŀƴŀƭȅǎƛǎ ŀǘ ǘƘŜ ŎƻǳƴŎƛƭƭƻǊǎΩ ŘƛǊŜŎǘƛƻƴ ƻƴ ŎƻƳǇŜǘƛǘƛƻƴ 

matters, primarily matters related to Part IIIA of the TPA and similar functions relating to the 

regulation of natural gas pipelines. It represents the Council in dealings with officials from 

the Australian, state and territory governments and with other parties that have relevant 

interests in the services provided by monopoly infrastructure. Figure 3-2 depicts the 

structure of the secretariat at 30 June 2009. 

Figure 3-2 National Competition Council secretariat organisation chart, 30 June 2009 
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Day-to-day management of the secretariat is the responsibility of the Executive Director and 

Director, who comprise the executive team. The executive team is also responsible for 

forward planning and for policy and expenditure decisions. The executive team met 

regularly with secretariat staff during 2008-09 to consider work and organisational issues. 

Internal and external scrutiny 

Internal scrutiny is undertaken via regular meetings of councillors (see above) and through 

ǘƘŜ /ƻǳƴŎƛƭΩǎ !ǳŘƛǘ ŀƴŘ wƛǎƪ aŀƴŀƎŜƳŜƴǘ /ƻƳƳƛǘǘŜŜΦ  

Mechanisms for external scrutiny include: formal reviews of the National Access Regime 

and the NGL, and the role of the Council; legal mechanisms (courts and tribunals) for 

ǊŜǾƛŜǿƛƴƎ aƛƴƛǎǘŜǊǎΩ ŘŜŎƛǎƛƻƴǎ ŀǊƛǎƛƴƎ ŦǊƻƳ /ƻǳƴŎƛƭ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴǎΤ ŀƴŘ ǘƘŜ 

Commonwealth Ombudsman. The Council is subject to external scrutiny more generally 

through its published recommendations to governments on matters relating to access 

determinations and through its processes for engaging with stakeholders. 

Audit and Risk Management Committee 

¢ƘŜ /ƻǳƴŎƛƭΩǎ !ǳŘƛǘ ŀƴŘ wƛǎƪ aŀƴŀƎŜƳŜƴǘ /ƻƳƳƛǘǘŜŜ ƻǾŜǊǎŜŜǎ ǘƘŜ ƻǊƎŀƴƛǎŀǘƛƻƴΩǎ ŦƛƴŀƴŎƛŀƭ 

statements, audit functions, risk management, fraud control and business continuity 

planning. At 30 June 2009 the Audit and Risk Management Committee comprised 

councillors Doug McTaggart (Chair) and Virginia Hickey. The committee met twice during 

2008-09.  

On 27 August 2008 the committee considered and agreed that the Council adopt the 

audited financial statements for 2008-09. The committee received a report from the 

Australian National Audit Office (ANAO) in relation to its audit of these financial statements. 

!ǘ ƛǘǎ ƳŜŜǘƛƴƎ ƻƴ мт CŜōǊǳŀǊȅ нллф ǘƘŜ ŎƻƳƳƛǘǘŜŜ ǊŜǾƛŜǿŜŘ ŀƴŘ ŜƴŘƻǊǎŜŘ ǘƘŜ /ƻǳƴŎƛƭΩǎ 

policies governing risk management and fraud control. 

Virginia Hickey and Doug McTaggart attended both meetings of the Audit and Risk 

Management Committee. Secretariat members John Feil (Executive Director) and Ross 

Campbell (Director) also attended the two meetings. 

Formal reviews 

There were no reviews during 2008-09 of instruments or processes relating to the National 

Access Regime in Part IIIA of the TPA or access arrangements under the NGL and the 

National Electricity Law.  

Legal mechanisms for reviewing National Competition Council decisions 

Under both Part IIIA of the TPA and the NGL, an applicant or service provider may seek 

review of decisions (made in response to a recommendation from the Council) by the 
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designated Commonwealth Minister or state premier. The Australian Competition Tribunal 

is the appellate body for decisions on declaration, certification and coverage/revocation of 

coverage except that under the NGL, the appellate body in Western Australia is the Western 

Australian Gas Review Board. Chapter 2 ǊŜǇƻǊǘǎ ƻƴ ǘƘŜ /ƻǳƴŎƛƭΩǎ ǿƻǊƪ ǊŜƭŀǘƛƴƎ ǘƻ tŀǊǘ LLL! 

and the NGLΣ ƛƴŎƭǳŘƛƴƎ ǿƘŜǊŜ ǇŀǊǘƛŜǎ ǎƻǳƎƘǘ ǊŜǾƛŜǿ ƻŦ aƛƴƛǎǘŜǊǎΩ ŘŜŎƛǎƛƻƴǎ ŀƴŘΣ ǿƘŜǊŜ 

available, the outcomes of those reviews. 

Other reviews 

There were no reports or comments during 2008-09 by the Australian Government 

Ombudsman or by a parliamentary committee, and no decisions by administrative tribunals 

involved the Council.  

Engagement with stakeholders  

In June 2009, the Council launched a new website to replace its previous website. The 

/ƻǳƴŎƛƭΩǎ ǊŜǾŀƳǇŜŘ ǎƛǘŜΣ ƭƻŎŀǘŜŘ ŀǘ www.ncc.gov.au, contains information about the 

/ƻǳƴŎƛƭΩǎ ǊƻƭŜ ǳƴŘŜǊ tŀǊǘ LLL! ƻŦ ǘƘŜ TPA and the NGL. The site also contains current 

corporate information including annual reports to Parliament and required Australian Public 

Service reporting.  

The Council also launched a second website, located at www.ncp.ncc.gov.au, to provide 

ƘƛǎǘƻǊƛŎ ƛƴŦƻǊƳŀǘƛƻƴ ƻƴ ǘƘŜ /ƻǳƴŎƛƭΩǎ ǇǊŜǾƛƻǳǎ ǊƻƭŜ ƻŦ ŀŘƳƛƴƛǎǘŜǊƛƴƎ ǘƘŜ bŀǘƛƻƴŀƭ 

Competition Policy. This legacy site contains resources on the development, content and 

implementation of the (former) National Competition Policy. The Council established this 

website as a resource for governments and other users.  

On 1 June 2009, the Council released the inaugural issue of its new bimonthly newsletter, 

Accessible. Accessible aims to provide updates of ǘƘŜ /ƻǳƴŎƛƭΩǎ ŀŎǘƛǾƛǘƛŜǎ ǳƴŘŜǊ tŀǊǘ LLL! ƻŦ 

the Trade Practices Act and the NGLΦ ¢ƘŜ ƴŜǿǎƭŜǘǘŜǊ ƛǎ ŀǾŀƛƭŀōƭŜ ƻƴ ǘƘŜ /ƻǳƴŎƛƭΩǎ ǿŜōǎƛǘŜΣ 

and interested parties are invited to subscribe to the distribution list. 

Following recent amendments to the TPA and judgments by courts and tribunals, and the 

implementation of the NGL, the Council has updated its guides to declaration and 

certification and developed a guide on gas pipeline regulation issues. These guides are 

ŀǾŀƛƭŀōƭŜ ƻƴ ǘƘŜ /ƻǳƴŎƛƭΩǎ ǿŜōǎƛǘŜΦ  

Financial management 

The financial management of the Council was undertaken on a sound basis involving budget 

setting, variance analysis and reporting for the organisation as a whole. Financial 

monitoring and reporting against budget occurred on a monthly basis, and involved all 

councillors considering a financial report. 

http://www.ncc.gov.au/
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The Council continued to work with the Treasury, the Department of Finance and 

Deregulation, the Australian Competition and Consumer Commission (ACCC) (as the 

outsourced provider of financial services) and the ANAO as key stakeholders to ensure that 

financial performance aligns with expectations. 

The Council received audit clearance of its financial statements from the ANAO on 28 

August 2009. The ANAO issued an unqualified audit report. 

Outsourced services 

The Council undertakes purchasing in accord with the Commonwealth Procurement 

Guidelines and Good Procurement Practice Guidance. The key elements of these guidelines 

are value for money, efficiency and effectiveness, accountability and transparency, ethics 

and industry development. 

The Council has assurance and reporting processes in place to ensure compliance with 

requirements. These include publishing an annual procurement plan and significant 

procurements on AusTender, and listing contracts that exceed $100 000 on the Council 

website in accord with the Senate Order on departmental and agency contracts.  

Information on expenditure on contracts and consultancies is also available on the 

AusTender website www.tenders.gov.au. 

The Council purchased legal advice services, communications advice services, economic 

consultancy services, specialised human resources services, information and 

communications technology (ICT) services and website development services during the 

year (see the discussion under Use of consultants). The Council also renewed the contract 

for the provision of its employee assistance program.  

During 2008-09, the Council purchased the following corporate services:  

 finance and accounting 

 printing of Council publications 

 payroll and human resource management 

 website and information technology support 

 document management and storage software  

 document storage 

 supply and maintenance of indoor plants, and 

 internal office maintenance. 

The ACCC is contracted to provide all financial and personnel services to the Council, and 

ǇǊƻŎŜǎǎŜŘ ǘƘŜ /ƻǳƴŎƛƭΩǎ ŀŎŎƻǳƴǘǎ ŘǳǊƛƴƎ нллу-09.  
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As an Australian Government body, the Council is required by the Department of Finance 

and Deregulation to reconcile its Goods and Services Tax (GST) components on a monthly 

basis. 

Risk management and fraud control 

The Council has in place a risk management framework, including a business continuity plan 

and a fraud control policy. These frameworks have been developed taking account of 

relevant legislation and standards including the Australian Government Information 

Technology Security Manual, the Protective Security Manual and the Commonwealth Fraud 

Control Guidelines.  

The Council conducted its annual review of its risk management plan and fraud control 

policy which was endorsed by the Audit and Risk Management Committee at its meeting on 

17 February 2009. Management functions that have an impact on the effectiveness of the 

/ƻǳƴŎƛƭΩǎ ŦǊŀǳŘ ŎƻƴǘǊƻƭ ƳŜŀǎǳǊŜǎ ƛƴŎƭǳŘŜŘΥ 

 ǘƘŜ /ƻǳƴŎƛƭΩǎ ŜƴŎƻǳǊŀƎŜƳŜƴǘ ƻŦ ŜǘƘƛŎŀƭ ōŜƘŀǾƛƻǳǊ ōȅ ǎǘŀŦŦΣ ƛƴŎƭǳŘƛƴƎ ōȅ 

emphasising the importance of the Australian Public Service Code of 

Conduct 

 arrangements for financial authorisations such that dual authorisation is 

required for all expenditures 

 provisions aimed at ensuring information and information technology 

security 

 appropriate written delegations, and 

 protective security. 

There were no instances of fraud or allegations of fraud in 2008-09.  

Certificate of Fraud Measures 

I certify that, as at 30 June 2009, the National Competition Council (NCC) had completed its 

fraud risk assessments and fraud control plan. I also certify that the NCC has in place 

appropriate fraud detection, prevention, investigation, reporting and data collection 

procedures and processes that meet the specific needs of the organisation and comply with 

the Commonwealth fraud control guidelines - May 2002. 

 

John Feil 

Executive Director 

http://www.ag.gov.au/www/agd/agd.nsf/Page/Fraudcontrol_CommonwealthFraudControlGuidelines-May2002
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People management 

Staffing 

!ǘ ол WǳƴŜ нллф ǘƘŜ /ƻǳƴŎƛƭΩǎ ǎǘŀŦŦƛƴƎ ƭŜǾŜƭ ǿŀǎ ммΦпΦ ¢Ƙƛǎ ŎƻƳǇǊƛǎŜŘ тΦп Ŧǳƭƭ ǘƛƳŜ ŜǉǳƛǾŀƭŜƴǘ 

secretariat staff and four councillors (including the Council President). All secretariat staff 

ǿŜǊŜ ƭƻŎŀǘŜŘ ŀǘ ǘƘŜ /ƻǳƴŎƛƭΩǎ ƻŦŦƛŎŜ ŀǘ ƭŜǾŜƭ фΣ мну 9ȄƘƛōƛǘƛƻƴ {ǘǊŜŜǘΣ aŜƭōƻǳǊƴŜ ±ƛŎǘƻǊƛŀΦ 

The secretariat staff comprised the Executive Director, one director, 4 legal counsel 

(Executive, levels 1-2) and 3 administrative staff (Administrative Service Officer, grades 3-6). 

These staff comprised eight ongoing and one non-ongoing personnel (see Table 3-5). Two 

ongoing staff members left the Council during 2008-09 while two others joined.  

Table 3-5 Secretariat staff by gender and employment status, as at 30 June 2008 and 30 

June 2009 

Employment status  2008 2009 

Female    

Full-time ongoing  5 1 

Full-time non-ongoing  1 - 

Part-time ongoing  - 3 

Part-time non-ongoing  1 1 

Male    

Full-time ongoing  2 4 

Full-time non-ongoing  1 - 

Part-time ongoing  - - 

Total  10 9 

Staff remuneration and conditions 

At the commencement of 2008-09, all Council staff were employed under Australian 

Workplace Agreements (AWAs) except for one non-ongoing staff member who was 

employed on a common law contract. Upon expiry of the AWAs, staff transitioned to section 

нп ŘŜǘŜǊƳƛƴŀǘƛƻƴǎ ǇŜƴŘƛƴƎ ǘƘŜ /ƻǳƴŎƛƭΩǎ ƴŜƎƻǘiation of a replacement employee collective 

agreement. The Council developed an employee collective agreement via a consultative 

ǇǊƻŎŜǎǎΦ hƴ ол WǳƴŜ нллфΣ ǘƘŜ /ƻǳƴŎƛƭΩǎ ŜƳǇƭƻȅŜŜ ŎƻƭƭŜŎǘƛǾŜ ŀƎǊŜŜƳŜƴǘ ǿŀǎ ŀǇǇǊƻǾŜŘ ōȅ 

the Workplace Authority, with effect from 7 July 2009. 

Salary remuneration (excluding superannuation contributions) to Senior Executive Service 

(SES) staff was approximately $520 500 while that to non SES staff was approximately 

$587 000. Remuneration to councillors in 2008-09 was approximately $159 000. 
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The range of the salaries paid in 2008-09 to SES and other staff in the Council secretariat are 

shown in Table 3-6. Salary sacrifice arrangements are available. No secretariat staff member 

opted for a Commonwealth funded vehicle as part of their remuneration package.  

Table 3-6 Staff profile, Council secretariat, 30 June 2009 

Level 

Salary range 

όϷΩлллύ Female Male Total 

Senior Executive Service, band 2  Up to 235  1 1 

Senior Executive Service, band 1  Up to 175  1 1 

Executive, levels 1 -2 85 - 115 2
a
 2 4 

Administrative Service Officer, grades 3-6 50 - 85 3
a
 - 3 

Total  5 4 9 

a
 Two staff members worked part time. 

Salary levels for all secretariat staff including SES staff are determined by reference to the 

comparative remuneration available in similar Australian Public Service and Victorian Public 

Service agencies, in particular those agencies seeking staff with skills and experience in law 

and/or economics. The Council does not operate performance pay arrangements. 

The Council supports maximum possible flexibility in conditions and working arrangements, 

with the objective of encouraging the recruitment and retention of staff with appropriate 

skills.  

Staff training 

Study assistance in the form of study leave and reimbursement of tuition fees for approved 

courses of study are available for all Council secretariat staff. Fee assistance (upon 

successful completion of a course of study) is provided where the study or training 

undertaken is directly relevant to the work of the Council or relevant more generally to the 

Australian Public Service. Staff may also participate in training for skill and professional 

development, including executive and leadership development, and attend conferences and 

seminars on issues associated with competition policy and competition law.  

Excluding the salary costs of staff undertaking training, the Council devoted a total of $9779 

to staff training and development in 2008-09.  

Industrial democracy 

¢ƘŜ /ƻǳƴŎƛƭΩǎ Industrial Democracy Plan was the basis of its industrial democracy practices 

during the year. The Executive Director has formal responsibility for the implementation of 

industrial democracy principles and practices. 

Being a co-located small agency, all Council staff met regularly during the year to consider 

work program and other organisational issues. These meetings were the principal means for 



Governance and organisation 

Page 49 

ǎǘŀŦŦ ǘƻ ŎƻƴǎƛŘŜǊ ŀƴŘ ŘƛǎŎǳǎǎ ƛǎǎǳŜǎ ŦŀŎƛƴƎ ǘƘŜ /ƻǳƴŎƛƭΣ ƛƴŎƭǳŘƛƴƎ ǘƘŜ /ƻǳƴŎƛƭΩǎ ŜƳǇƭƻȅŜŜ 

collective agreement, changes to work and agency priorities, staffing arrangements, 

accommodation, office policies, occupational health and safety, information technology and 

training. Project teams also met to discuss specific work priorities and progress. All staff are 

invited to attend meetings with Councillors and have access to the minutes of Council 

meetings. 

During the year, the Council also updated its risk management framework, including its 

Fraud Control Policy. !ƭƭ ǎǘŀŦŦ ƘŀǾŜ ŀŎŎŜǎǎ ǘƻ ǘƘŜ /ƻǳƴŎƛƭΩǎ Policy Manual and its Office 

Procedures document. 

Equity matters 

Social justice 

Within its work program, the Council addressed social justice issues when conducting its 

functions related to the National Access Regime and the access regulation of gas pipelines. 

The Council may consider public interest issues, including: 

 policies concerning occupational health and safety, industrial relations, 

access to justice and other government services, and equity in the 

treatment of different persons 

 economic and regional development, including employment and investment 

growth, and 

 the interests of consumers generally or of a class of consumers. 

Application of the Australian Government disability strategy 

The Australian Government disability strategy recognises that many programs, services and 

facilities have an impact on the lives of people with disabilities. The strategy is about 

enabling the full participation of people with disabilities. It obliges Australian Government 

organisations to remove barriers that prevent people with disabilities from having access to 

these programs, services and facilities. 

!ǎ ƴƻǘŜŘΣ ǘƘŜ /ƻǳƴŎƛƭΩǎ Ƴƛǎǎƛƻƴ ƛǎ ǘƻ ƛƳǇǊƻǾŜ ǘƘŜ ǿŜƭƭōŜƛƴƎ ƻŦ ŀƭƭ !ǳǎǘǊŀƭƛŀƴǎ ǘƘǊƻǳƎƘ 

growth, innovation and rising productivity, by promoting competition that is in the public 

ƛƴǘŜǊŜǎǘΦ ¢ƘŜ /ƻǳƴŎƛƭΩǎ ǘƘƛǊŘ ǇŀǊǘȅ ŀŎŎŜǎǎ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴǎ ŀŦŦŜŎǘ ǘƘŜ ōǊƻŀŘ ŎƻƳƳǳƴƛǘȅ 

ōŜŎŀǳǎŜ ǘƘŜȅ ƘŀǾŜ ŀ ǇƻǎƛǘƛǾŜ ŜŎƻƴƻƳƛŎ ōŜƴŜŦƛǘΦ ¢ƘŜ /ƻǳƴŎƛƭΩǎ ǇƻƭƛŎƛŜǎ Řƻ ƴƻǘ ŘƛǎŎǊƛƳƛƴŀǘŜ 

against any group within the community. The Council thus met the performance criterion 

for the year, because its policies did not isolate people in the community with disabilities. 

CǳǊǘƘŜǊΣ ǘƘŜ /ƻǳƴŎƛƭΩǎ Ŏƻƴǎǳƭǘŀǘƛƻƴ ǇǊƻŎŜǎǎ ŘƻŜǎ ƴƻǘ ŘƛǎŎǊƛƳƛƴŀǘŜ ŀƎŀƛƴǎǘ any group within 

the community, satisfying that performance criterion in 2008-лфΦ {ƛƳƛƭŀǊƭȅΣ ǘƘŜ /ƻǳƴŎƛƭΩǎ 

recruitment policy does not discriminate on the basis of race, disability, colour, gender or 

religion. (Recruitment information is available in electronic and hard copy formats.) 
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¢ƘŜ /ƻǳƴŎƛƭΩǎ ǇǳōƭƛŎŀǘƛƻƴs are available electronically, and are provided in hard copy form 

upon request. 

The Council developed its workplace, including office facilities and workstations, with the 

aim of reducing barriers to access by people with disabilities.  

Workplace diversity 

The Council continued to apply its Workplace Diversity Plan in 2008-09. No workplace 

harassment was reported during 2008-09.  

A number of secretariat staff identified themselves as members of an equal employment 

opportunity group (see Table 3-7). 

Table 3-7 Staff by equal employment opportunity group at 30 June 2009 

Level Female NESB 1
a
 NESB 2

b
 ATSI

c
 

Persons with 

disabilities 

Senior Executive Service - - - - - 

Executive, levels 1ς2 2 - - - - 

Administrative Service 

Officer, grades 1ς6 

3 - 1 - - 

Total 5 - 1 - - 

a
 Non-English speaking background, first generation.  

b
 Non-English speaking background, second generation. 

c
 Aboriginal or Torres Strait Islander.  

Other matters 

Occupational health and safety 

During 2008-09, the Council continued to place significant weight on providing a safe and 

healthy work environment for its staff.  

The Council offered all staff access to screen based eyesight testing, the review by an 

ergonomist of work stations and the flu vaccine. Staff members also continued to have 

access annually to the confidential health appraisal and advisory program and an employee 

assistance program. 

Reports on monthly testing of cooling towers for legionella and other bacteria were 

considered by to the Occupational Health and Safety Committee. Fire extinguishers and 

emergency exit lights were checked every six months and the Council replaced two fire 

extinguishers during the year. Fire wardens participated in regular briefing and training 

sessions and all staff participated in fire evacuation exercises. The first aid officer undertook 

CPR training to ensure skills remained current.  
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The Occupational Health and Safety Committee met on a quarterly basis during the year, 

inviting staff to contribute to its agenda and circulating its minutes to all staff.  

The Council received no accident or incident reports during 2008-09. No notices were 

lodged under section 68 and no directions were given to the Council under sections 29, 46 

or 47 of the Occupational Health and Safety Act 1991 during the year. 

Freedom of information 

The Council did not receive any requests for the release of documents under the Freedom 

of Information Act 1982 during 2008-09.  

Categories of documents held by the National Competition Council 

The secretariat holds three classes of document. First, it holds representations to the 

/ƻǳƴŎƛƭΩǎ tǊŜǎƛŘŜƴǘΣ 9ȄŜŎǳǘƛǾŜ 5ƛǊŜŎǘƻǊ ŀƴŘ ǎǘŀŦŦΦ ¢ƘŜ /ƻǳƴcil receives correspondence 

covering aspects of government microeconomic policy and administration, primarily 

matters relating to the now concluded National Competition Policy reform program and to 

third party access regulation. Second, it holds files releǾŀƴǘ ǘƻ ǘƘŜ /ƻǳƴŎƛƭΩǎ ƻǇŜǊŀǘƛƻƴǎΦ ¢ƘŜ 

documents on these files include correspondence, analysis and policy advice prepared by 

secretariat ƻŦŦƛŎŜǊǎΦ CƻǳǊ Ƴŀƛƴ ŎŀǘŜƎƻǊƛŜǎ ƻŦ ŦƛƭŜ ŀǊŜ ǊŜƭŜǾŀƴǘ ǘƻ ǘƘŜ /ƻǳƴŎƛƭΩǎ ƻǇŜǊŀǘƛƻƴǎ 

being: 

 Council views on the progress of the Australian, state and territory 

governments in implementing the now concluded National Competition 

Policy program. 

 Council recommendations on applications for declaration of services for 

third party access and the certification of access regimes. The designated 

Ministers are required to publish their decisions on these applications. The 

Council makes its recommendations and reasons publicly available after the 

designated decision maker has published a decision. In the case of a 

declaration application, if the decision maker does not determine the 

ƳŀǘǘŜǊ ǿƛǘƘƛƴ сл Řŀȅǎ ƻŦ ǊŜŎŜƛǾƛƴƎ ǘƘŜ /ƻǳƴŎƛƭΩǎ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴΣ ǘƘŜƴ ǘƘŜ 

decision is deemed to be not to grant access, and the Council publishes its 

recommendation. 

 Council recommendations on coverage or revocation of coverage under the 

NGL, which are made public when sent to the relevant decision maker. 

 material relating to other work assigned to the Council. 

Third, the Council holds documents on internal office administration. They include personal 

details of staff, organisation and staffing records, financial and expenditure records, and 

internal operating documentation such as office procedures and instructions. 
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Documents open to public access subject to a fee or available free of charge on request 

The following categories of document are publicly available: 

 ǘƘŜ /ƻǳƴŎƛƭΩǎ ŀƴƴǳŀƭ ǊŜǇƻǊǘǎ ǘƻ tŀǊƭƛŀƳŜƴǘ 

 speeches by councillors and secretariat staff 

 research papers and guides on specific competition policy issues 

 submissions by the Council 

 ǘƘŜ /ƻǳƴŎƛƭΩǎ ǎǘǊŀǘŜƎƛŎ Ǉƭŀƴ 

 applications received for declaration or certification, or the regulation of gas 

pipelines  

 submissions by interested parties on access declaration or certification 

applications, applications relating to access regulation of gas pipelines, and 

ƻǘƘŜǊ ǊŜǾƛŜǿǎ ŀƴŘ ƳŀǘǘŜǊǎ ŎƻƴǎƛŘŜǊŜŘ ƛƴ ǘƘŜ /ƻǳƴŎƛƭΩǎ ŀǎǎŜǎǎƳŜƴǘǎ ƻŦ 

ƎƻǾŜǊƴƳŜƴǘǎΩ ŎƻƳǇƭƛŀƴŎŜ with the National Competition Policy and related 

reforms where information contained is not commercial-in-confidence (for 

the period from 1996 to 2005, when the program concluded) 

 ǘƘŜ /ƻǳƴŎƛƭΩǎ ƛǎǎǳŜǎ ǇŀǇŜǊǎ ŀƴŘ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴǎ on applications for 

declaration, certification and the access regulation of gas pipelines 

 assessments and recommendations to the Australian Government Treasurer 

ƻƴ ƎƻǾŜǊƴƳŜƴǘǎΩ ǇǊƻƎǊŜǎǎ ƛƴ ƛƳǇƭŜƳŜƴǘƛƴƎ ǘƘŜ concluded National 

Competition Policy 

 media releases, and 

 issues papers, draft reports and final reports on other reviews referred to 

the Council. 

These documents are usually available in both hard copy and electronic form. The Council 

places as much material as possible on its website (www.ncc.gov.au). Documents, 

publications and speeches can be obtained directly from the Council. Documents relevant 

ǘƻ ǘƘŜ /ƻǳƴŎƛƭΩǎ ŦƻǊƳŜǊ bŀǘƛƻƴŀƭ /ƻƳǇŜǘƛǘƛƻƴ tƻƭƛŎȅ ǊƻƭŜ ŀǊŜ ŀǾŀƛƭŀōƭŜ ƻƴ ǘƘŜ ƴŜǿ ƭŜƎŀŎȅ 

website (www.ncp.ncc.gov.au). 

Facilities for access to National Competition Council documents 

Applicants seeking access under the Freedom of Information Act to documents in the 

possession of the Council should apply in writing to: 

Director (Freedom of Information Request) 

National Competition Council 

GPO Box 250 

Melbourne VIC 3001 

Attention: Freedom of Information Coordinator 
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An application fee of $30 must accompany requests. Unless an application fee is received or 

an explicit waiver is given, the request will not be processed. Telephone enquiries should be 

directed to the Freedom of Information Coordinator (telephone 03 9285 7474) between 

9.00 am and 5.00 pm, Monday to Friday. 

The Director (Freedom of Information Request) is authorised under section 23 of the Act to 

grant or refuse requests for access to documents. In accordance with section 54, an 

applicant may apply to the Executive Director within 28 days of receiving notification of a 

decision under the Act, seeking an internal review of a decision to refuse a request. The 

application should be accompanied by a $40 application review fee, as provided for in the 

Act. 

If access under the Act is granted, then the Council will provide copies of documents after 

receiving payment of all applicable charges. Alternatively, applicants may arrange to inspect 

documents at the National Competition Council office, level 9, 128 Exhibition Street, 

Melbourne, between 9.00 am and 5.00 pm, Monday to Friday. 

Advertising and market research 

The Council made no payments during 2008-09 to advertising agencies, market research 

organisations, polling organisations, direct mail organisations or advertising agencies that 

place government advertising in the media.  

Expenditure on advertising during 2008-09 totalled $3249. This expenditure was solely for 

ǘƘŜ ǇǳǊǇƻǎŜ ƻŦ ǇǳōƭƛŎ Ŏƻƴǎǳƭǘŀǘƛƻƴ ǊŜƎŀǊŘƛƴƎ ǘƘŜ /ƻǳƴŎƛƭΩǎ ŎƻƴǎƛŘŜǊŀǘƛƻƴ ƻŦ ǘƘƛǊŘ ǇŀǊǘȅ 

ŀŎŎŜǎǎ ƳŀǘǘŜǊǎ ƛƴ ƭƛƴŜ ǿƛǘƘ ǘƘŜ /ƻǳƴŎƛƭΩǎ ǎǘŀǘǳǘƻǊȅ ƻōƭƛƎŀǘƛƻƴǎ ǳƴder the TPA and NGL. 

Ecologically sustainable development and environmental performance 

The Council aims to operate in an ecologically sustainable manner and to provide an 

environmentally sound workplace. The Council has adopted practices designed to minimise 

adverse effects on the environment subject to assessment of the financial costs or savings 

involved. To minimise its environmental impact, the Council: 

 procures and uses office equipment with low energy use and power saving 

modes (the Council replaced two of its multifunction units with new 

machines which consume less electricity and the outer casing of which is 

constructed from non bleached materials) 

 recycles paper and cardboard products including pulping of classified waste 

 uses tap flow restrictors to reduce water use 

 uses LCD computer screens  

 disposes of cartridges through a recycling outlet 
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 encourages staff to minimise their use of energy and paper (printing is 

defaulted to duplex, and incoming faxes are received and distributed 

electronically) and to use water wisely  

 disposes of mobile phones and batteries through a recycling outlet 

 when replacing its computing and other equipment, makes available to not 

for profit organisations the replaced equipment 

 relies primarily on electronic publication of documents via its website 

(providing hard copy documents on request), and 

 implemented a new electronic document retention and management 

system to reduce its reliance on paper files.  

The Council buys goods and services in accord with the environmental purchasing guide 

promoted by the Department of the Environment, Water, Heritage and the Arts. 

Energy used by the Council in 2008-09 varied less than half a percent from the previous 

financial year.  

Grant programs 

The Council does not administer grants. 

Use of consultants 

The Council purchased the services of consultants for specialist advice when the required 

expertise was not available within the Council, and when it was efficient and cost-effective 

to do so.  

The Council previously established a panel of five legal services providers, comprising Allens 

Arthur Robinson, the Australian Government Solicitor, Clayton Utz, Gilbert + Tobin and DLA 

Phillips Fox using an open tender process (notified on AusTender). During 2008-09, the 

Council extended the deeds of standing offer for its current legal services panel members 

for a two year period. Where the Council requires specialist legal services, it draws from the 

firms on its panel. The choice of panel firm is frequently constrained by the need to avoid 

conflicts of interest.  

The Council also purchases other non-legal consultancy services (in particular economic 

advice) whenever possible endeavouring to use an open competitive process. Generally it 

uses a select tendering process when engaging economic consultants. The nature of the 

/ƻǳƴŎƛƭΩǎ ǿƻǊƪ ŦǊŜǉǳŜƴǘƭȅ ŎƻƴǎǘǊŀƛƴǎ ǘƘŜ ǘŜƴŘŜǊƛƴƎ ǇǊƻŎŜǎǎΥ ŜȄǇŜǊǘǎ ŀǊŜ ƎŜƴŜǊŀƭƭȅ ǊŜǉǳƛǊŜŘ 

to have specialist economic or technical expertise. There is also a need to avoid conflicts of 

interest. The Council engages consultants directly where the choice of required specialist 

expertise is extremely limited. 
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At the commencement of 2008-09, the Council had six ongoing legal services contracts that 

involved total expenditure in 2008-09 of $521 704, one ongoing contract for the provision of 

communications and media advisory services that involved expenditure in 2008-09 of  

$14 194 and one ongoing contract for the provision of ICT services that involved 

expenditure of $63 895 in 2008-09. Associated with one of its legal services contracts, the 

Council purchased economic advice services, with expenditure totalling $128 972 in 2008-

09.  

During the year, the Council commenced and completed two new contracts for the 

provision of legal services, with total expenditure of $20 843 and commenced and 

completed one new contract for the provision of human resources services (legal officer 

specialist recruitment services) with expenditure totalling $47 513. Of the new contracts in 

2008-09, three had expenditure exceeding $10 000.  

Table 3-8 ǇǊƻǾƛŘŜǎ ŜȄǇŜƴŘƛǘǳǊŜ ƛƴŦƻǊƳŀǘƛƻƴ ƻƴ ŀƭƭ ƻŦ ǘƘŜ /ƻǳƴŎƛƭΩǎ ƻƴƎƻƛƴƎ ŀƴŘ ƴŜǿ 

contracts in 2008-09, providing a comparison with the preceding two financial years. Annual 

reports contain information about actual expenditure on contracts for consultancies. 

Information on the value of contracts and consultancies is available on the AusTender 

website www.tenders.gov.au.  

Table 3-8 Summary of expenditure on all consultancy contracts in 2006-07, 2007-08 and 

2008-09 ($) (includes GST) 

 2006-07 2007-08 2008-09 

Legal (new) 5 383 253 749 20 843 

Legal (ongoing) 882 679 445 691 521 704 

Economic (new) - 10 499 128 972 

Economic (ongoing) 56 765 - - 

Communications (new) - - - 

 Communications (ongoing) 13 270 18 027 14 194 

ICT (new) - 75 990 - 

ICT (ongoing) - - 63 895 

Human resources services (new) - 46 088 47 513 

Human resources services (ongoing) - - - 

Total 958 097 850 044 797 121 

Table 3-9 provides information on contracts with expenditure exceeding $10 000 let in 

2008-09. 

  

http://www.tenders.gov.au/
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Table 3-9 Consultancy contract services of $10 000 or more let during 2008-09 

(includes GST) 

Consultant name Description of service Contract 

price ($) 

Selection 

process  

Justification  

Australian 

Government 

Solicitor  

Legal services relating to 

ǘƘŜ /ƻǳƴŎƛƭΩǎ ǿƻǊƪ ǳƴŘŜǊ 

Part IIIA of the TPA 

15 805 Panel Need for 

professional skills 

Castalia Strategic 

Advisors Pty Ltd 

Economic advisory services 

ǊŜƭŀǘƛƴƎ ǘƻ ǘƘŜ /ƻǳƴŎƛƭΩǎ 

work under Part IIIA of the 

TPA 

128 972 Direct 

sourcing 

Skill currently 

unavailable 

within the agency 

Hudson Global 

Resources 

Human resources services 

(legal officer recruitment)  

47 513 Direct 

sourcing 

Skills currently 

unavailable 

within agency  

Annual reporting requirements and aids to access 

Information contained in this annual report is provided in accordance with: 

 s74 of the Occupational Health and Safety Act 1991 

 the Public Service Act 1999 

 s8 of the Freedom of Information Act 1982 

 s29(O) of the Trade Practices Act 1974 

 the guidelines issued by the Department of the Prime Minister and Cabinet. 

For inquiries or comments concerning this report or any other Council publications, please 

contact: 

Executive Director 

National Competition Council 

GPO Box 250 

Melbourne VIC 3001 

Telephone (03) 9285 7474 

Facsimile (03) 9285 7477 

Email: info@ncc.gov.au. 

Information on the National Competition Council can be found on the internet at 

www.ncc.gov.au. 

This annual report is available at www.ncc.gov.au. 

http://www.ncc.gov.au/
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