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•The Bon Joe Boekey, MP
MINISTER FOR FINANCIAL SERVICES AND REGULATION

The Hon John Olsen,MP
Premier of South Australia.
9th Hoor
Terrace Tower
178NOIth Terrace
ADELAIDE SA seoo

-,
"~r-..:...

I am writing in regard to the South AustralianGovernment's application of 15 June 1998 to the
National CompetitionCouncil (NCC) for certification of the South Australian Third Party Access
Regime for Natural Gas Pipelines under the Trade Practices Act 1974 (TPA).

On 23 September 1998. the Treasurer reeeivel! the Nee-S EeCQJJJtPeXldaliou conceming lhe
application. A copyof the Nee's recommendalion is attached for your infonnation. In accordance
with Section 44Nof the TPA. I have consideredthe Nee's recommendation and decided to certify
the regbMas effectlve_

My statement ofreasons for this decision is attached.

The certi.fication will be effective from the date of this letter and will cease to have effect after
IS yeats.

'.
I Dave senta copy of this letter to the Prime Ministerand the Federal Minister for Industry, Science
and ResouICeS.'
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STATEMENT OF REASONS

DECISION

I have decided to accept the NationalCompetition Council (NeC) recommendation that the
SouthAustralian ThirdPartyAC'ce.rs Regim~fQr Natural GtJ:S Pipelines (the South Australian
Regime) be certifiedas an effectiveaccess regime, for the purposes of Section44N of tile Trade
Practices Acr1974 (TPA). for a period of 15years.

The certification is in relation to the services provided by means of a CoveredPipeline including
(withoutlimiUltion) haulageservices, the right to interconnect with the Covered Pipeline and
services ancillaIY to the operation of a pipeline,but doesnot include the production, sale or
purchaseof naturalgas. ScheduleA of the Narionall'hird PartyAcc~s$ Codefor Natural Gas
Pipeline Syslem.f (the Code) lists the pipelines which are automatically covered by the Code.

In making my decisionto certifythe South Australian Regime as an effectiveaccess regime, Section
44N of the TPA requires the Commonwealth Minister.on receiving a recommendation by the NCe,
to apply the relevantprinciplesof the CompetitionPriIlcipl~ Agreemem and not (0 considerany
other matters. I note that these principlesare to be appliedas guidelines rather than bindingrules.
as clarified by the recent amendment to the TPA Cs44DA).

RELEVANTPRINCIPLES

~ d(2J 7le~ to~ arrJbliwd by C«nmt»t~!t"'t:ti,Jltlrimt is 1U1tinI~ In ~""ra .s~rvicc p1Y1lliJkJ by1MWU f1/a
/tJdlky wMn w Save or Tmi{ary Party in whDujurisJictian 1M/ocilily iss;rUClUd Ms in pUJc~ l2n tttau ntlw which CDVOT

wjtJdlky G1!Jl conjD1fN ta tM principles 3t11DIII in tJW citum1 unliu.r.'

(a) eM CQU1Idl dmrmbw duB 1Mrwgim6is~, havin6 regard III 1M~Qf~~;liq beyondrht:jurisJk~
bounduTy(Jf/heS~ UT TDJ'ilo'1i QT

(bJ suhstalldDl dUlicvldu urisefrom t1w:fudJUy briar Irilutu.ed in ~I'P.~ fJlI6j~

I am satisfied that the South AustralianRegime is consistent with this principle in relation to the
pipeline facllitiesspecified in ScheduleA of the Code. The SouthAustralianRegime does not
cuuently cover anycross-borderpipelinesystems.UOf do anyof the facilities in Schedule A have
significantinfluencebeyondthe Stale's borders.

The South Australian Regime has in place processes to streamline regulation of cross-border
pipelines should this become applicable. The ACCC will be theregulator of transmission pipelines
and the South AustralianIndependent Pricing and Access Regulator (SAIPAR) will be theregulator
for distributionpipelines, with a classificationprocess to detenniDo if a pipeline is a transmission or
distribution pipeline. Fordistribution pipelines which cross borders, II. process has been pm iu place
(0 establisb thejurisdictional regulatorand rbeRelevantMinister, based on which jurisdictionbas
the 'closest connection' with the facility.

.~,~ .,.,,-~_._..._,_., ,--~~-~-,._.- ...~ ..- ,.- ..... - ,--- - '. _.
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C1tJw~ 6(3) For Q SIUlC ()1' Tetrilory tJti:efS ngime 10 cOllfurm IJ) tlu: p";ncip'u sa o,d in tAucl4usc, it IhfJuld:

(a) appJylo umt:up1'O'IitkJ bymmns a/sitltijietllli iJlfrw/",~I~Jacil;/iuwMn;

(i) ulWJwd notbe econlNlJiC'QllyfCtlS;b/~ /(1 JupliCZJ}c /lrrfaality;

iii) at:Ct!SS tD rM YIVI't:t U tl«USQry inorder 10 pt!rmiJ tdfecJjlle cumpdiliotl ill g dOll/1lJlI'taJlI DrupsrrcQm JJlQrUI: Q1Id

(iii) Jlu: soft useoflhcjadllry I1y 1M /Ht'NlI NtkinR a«U3 CQII be etIIJU'rI1lJI tin c:eol/omically~l. cost and, ifIJr.,. is a
mllll] rr:ljuilYmt!1fJ. approprl4/t regllkJw'Y fZm11Igemenu aUL

I note matall governments agreed [0 the inclusion of the pipelines in ScheduleA, and that no
submissions raised concerns in relation to their coverage or classification.

I consider that the South AustralianRegimeis designed to apply to gos transmission and distribution
pipelines which meet sub-criteria 6(3)(a)(iHili):

• The high capital outlays and relativelylow variableoperatingcosts of gas transmission and
distribution netWorks tend to result in significant economies of scale. whichact as a natural
barrier to competition. This indicates that it would generallybe uneconomic to duplicate the
facilities (6(3)(a)(1».

I note that new technologiesand commercial developments toay cause some existing
pipelines to become economically feasible to duplicate. In this respect, I note that the
Codemakes provision forrevocation of existing pipelines and coverageof new
pipelines.

• I consider that SCGes5 to the facilities opens the prospect of direct negotiation between gas
consumers and gas producers. and this may stimulatecompetition at theproduction and retail
levels (6(3)(a)(ii».

• I understand that appropriate safety considerations are built into the Code (6(3)(a)(ill».

~ d(4)(a)WhDwwrpouihll rhird ptJtty f/ltUU ID 11,.~ proviJUJ by IIIN1U" t:ifG/ac:ility sJIDIJd N ()tJ rM #HIN of~r.Dt$ tUUl
~D8rad~ rhtttlWnl!Y of th« fadury and. lit!",nOll ud:I1J8 4Q:LU. '

I~ with the Nee conclusion that the Codepromotes an appropriate balancebetween
coIIlIIlelCial negotiation andregulation. It docs not precludenegotiationbetweenthe service
provider and access seeker on terms and conditions. I note that the regime'is intended to provide a
framework forcommercial negotiation and is not intended to replacecommercial negotiation.

Clarurr6(4)(lIJ Whulf-nGlrURIcItI CtIIIIJOI 1M~ CoHmm&/W should uuzblUh " riprfor pr:nDtU to"qotkue DCCQS to I).

Rl'lIkt! pnrNkd ", IMDUifa ftmiJilJ·

I amsatisfied thattherights proposed in clause 6(4)(b) areprovided for in theSouth Australian
Regime. The SouthAustralian Regimeprovides fnr voluntary or compulsory provision of access
arrangements to the regulator. Regulators may accept such arrangements and, in certain
circumstances, have the power to impose their own arrangements in place of compulsorily
submitted arrangements. A right to negotiate accessarises 14 days after theregulator's decision to
approve an access arrangement comes into effect.

I accept the Nc;:e's assessment that the ACCC and the SAlPAR havesufficientpowers to enforce
their decisions concerning access [0 ttansmission and distributionpipelines respectively.
Enforcement of the regulators· decisions is provided for through Part 5 of the Gas Pipelines Access
Law (OPAL), which provides for injunctions and damages depending on the provision breached., .
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ClaUSe 6(4)(dJ ""y righll~ ntloriar~ «eus shouldinc/lUll a @It q!ttr w~1r tire righl would wpsr IUIlus '"f1VillWlHJ twi
subs«quul/ly UICfldl.'ll: how~lIer. wSling CDnITPCIJ4d rights omJ qbliguliQlu "hDulti,wI b~ GI./t1mCIfi.c4l1y 1TVO~ti.

I agree wiLh the Nee conclusion mat the intent of this principle is to provide for a periodic review
of the need for access regulation to apply to a particular service.

The South Australian Regimedoes not provide for a SUClsctlrcvicw provision on coverage decisions
as such, but it doesallow a person (0 apply to theNee for revocation of coverageof It pipelineat
any time. Consistent with the Code, access arrangements will contain a date for review.

r also note that the ACCC and SAIPAR maynotapprove an access arrangementwhich would
deprive a personof a contractual right in existence prior to the proposedarrangements being
submitted. other than an exclusivity right which arose on or after 30 March 1995.

I thereforeconsiderthat the policy inteut of thisclauseis met.

C/mue 6(4Xe)The""""r tJ!Q/rtrilil1 tIH1, is I«S~ t" provjd, 12urvk. Jhould au 41l r-.sontlhl~ eruhtwoun10 aaommodalt: Ut~

,~qu1nnwwofJ1O'IHU :redring QCCI!#.

A number of aspects oftbe Code as applied under theSouthAustralian regime, such as me
requirement for service providers to include a services policy in access amUlgemeuts. to keep a
public register ofcapacity, and to meet the Information disclosure provisions, all aimto
accoDlIIlodate the requirements ofaccess seems.

I agree that theprovisions of the South Australian Regime strike an appropri3le balance between, on
the one hand, ensuring that the decisions of access seekers and regulators are adequately informed.
and on the other, protecting the legitimate business interests of access providers,

While the South Australian Regime requires SCIVice providers to submit access anangcments which
include terms and conditions, and provides for the setting of terms and coeditlcns in the case of an
arbitrated dispute, these arrangements do not preclude service providers and access seekersfrom
negotiating terms andconditions as best suits their requirements.

I considerthe requirements of this clause have beenmel.

Cf4Iu~ 6(41(81 WM,., lhe~,.QIU/ 11 penon zedciltg tJCCU3 CtI/IIItJI~M wmJ andcoruJidtJn:lIn, QCCeu ID1M .ruvic.. thiry
61wllliJ In NlJIIWJS IQ IIf1poSnIlINIjiwJ all~,bctlyIDruDm the tlUpulll, if t/rQM~Ml4lnDdy~ StJ..

I agree with theNee's conclusion that the South Australian Regime is ccnsistent with this
principle.

The regimedoesnot preclude parties from entering into COD1Ill6ICiaJ. negotiations outside the Code.
I4 doing so, parties can appoint an agreed arbitrator to resolve OIl access dispute over covered
pipelines, If the Code arrangements areused, then the dispute canbe refe~d to theindependent
regulatoror an agent appointed by the regulator.

I note that South Australiahas developedguidelines 10 ensure t.h.at the regulation and arbilrcltion
roles of SAlPAR are separated and that the ACCC is also preparing guidelines setting OUI its
approach to arbi(('8ting on disputes involving natural gas transmission pipelines coveredby the
NationalRegime. I consider that the ACCC andSAlPARare sufficientlyindependent and
resoureed to perform these functions effectively.

_.. _0- .~. __.... ." __
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CImu, 6(")(h) TJu ~i.Jimu oj1MdUpUit! f'rJDlu.ciDn bodyshouldbind eMpartin: IunKVrr, righu QlopprDl undl!T uirtinf
lit,Waztv, PNIIUliml.IhDuJiJ 1M prtUlrwtJ. "

The South Australian Regimeapplies the Code in meeting [herequirements of this clause. I note
that the arbitrators' determiuadons are bindingand enforceable under the South Australian Regime.
I also note that theSouth'Australian Regime provides for thearbitrators' decisions to be subjectto
appeal on a questionof-law underPart 4 of the GPALand tojudicialreviewby the Federal Court
under the AdminirtmtJ'lI~ Decisions {Judlclal Ro;ew) Act1977.

I note tl1at dispute resoludonprocedures commenced under the Natural Gas Pipelin.es Access
Act 1995 before an access arrangementis approvedwillcontinueunder the Act, which contains
provisionsfor appeal on questions of lawunder Section 40.

I consider [he requirements of this clause have been met.

CUJar. 6(4)(1) Oil Ut:itnnS I1tI Uu IIIrmt l»1li t:tItuliIimvIjQl'DCCQI, ~ t/isp1l14 rUhlIlJiml body.hnuJd l4b into _t:

(I) th6 (JMIIlU', k,lllmaut bUJiMu bJlnua mad hrvarmcll: In IMfiJdJJty:

(ii) lIu: cc.rU to 1M uwn.r (Ifpruvidinr I:U'.ZZ&S. inr:bMlinr (;DIy COlts 01uh:ndins tk fDci/ily bill fUJi~~d wilh louu
arU/n,/1Wtl IncreawJ t:1JmpC!lil41n In rqRlr«Uf!l.ordDwrutreQm rrt41Uu:

(iii) liteet:Offt1UWJlue I() lheotmu of~., cJJiIiDnGl invulmlml tJJQ/ ,;,. F-7"fJ tu1inC 0=", or tJ..~rho.I0,,...,J to
~;

(Ev)W inJInstt ofd1J. P'f.fJmlhDlJUtg ~12IlD'll2dr for II.U ofr1J4 fadlity;

tv}firmandI1itulin, COIIlTrU:lIID1 obll,alions ofthe DW1U:ror DlhN pcntJIIS (Dr holMaJn:tII1y l4Iinlll~/ar:iJily:

(vi) 1MoperatioNlJ r;wJ~~4IrWW rt«USDryJ'QrlJu: s(Jf~ and n:JklbkDfH!rtUiDn ol,N:fDciIily;

(viI) 1M «"MIfti&tIlJytflicit:llla~ ufrheJDdlily: IlII4

(vi;;) the~~ k1~ pub/ir:/rrJm IuMng f:t1IJIPCdrivc mar.UU',

1note that the SouthAustralian Regime incorporatesa list of matters, consistent with clause 6(4)(i).
which must be considered by the arbilIalorin making a decision.

,"

While there area numberof minor wording differences between that under the SouthAustralian
Regime and clause6(4)(i). these.do not amount to a departure from the intent of this clause and I
consider that the requirementsof the clause have beenmel

CillJU~ i(4)(J) 77lI! QW1lD'tI¥IJ M rrppsUed '" ClUIUl. Dr ID,rJttrmil ~rnsi(m oj. tMJadlirJ IMI is uud 10provitU Q #T'IIfu if
fIIIC~ butlhU lIIOMId h mbJttr:t 10:

(i) such uzr:n.slDn. bdJJg t~lurk:uJll UIU1~1JetJSibu arul CDnzUtmi with tM saf~ andrell4b~ DperallDilof1Mftu:Ulty:

(Ii} rIu: tIWnI:r"I J.giJinvlls IHainu.I WSIYII" Us tMfaciUty 1Jeillg protutuJ; and

(iil) 1M16mu t;fDCt:U$for ,~ tJdrdf1OJ'f1 lakin, i/llD au"",,, 11Je tOSl$ bonu: b, ,IrepartiqIt"W altllMtl and ,/r~ tamomic
~ ID 1MptJttit:s m/lltingfrom the t~ensjC1n.

I note that the SouthAustralian Regimebas applied Section6 of the Code in addressing this clause.
Section 6 requires an owner/operatorof a coveredpipeline to expand its capacity to meet the
requirements of an accessseeker, subject to certain conditions.

I note that, in its assessment of the National Regime, the NCe sought amendments to the Code to
cxpHcitIy provide tbat the regulator may hear a disputeover the right to intercoanectwith another
facility, and to clarify thedefinition of 'service' to make the right to interconnect with a covered
pipeline moreexplicit, in order to satisfy the intent of clause 6(4)(j). Accordingly, I consider that
the South Australian Regime provides for extension of a pipeline in the sense that it encompasses
Interconnection to a covered pipeline by a thirdparty.



08/12 '98 11:51 "+81 2 6283 2937 SPD TRBASURY

5

CIJIIlSt 6f'f)fIc) q tl~rr IIIIS been a mtUt!rial cluzn,~ indramull11tru, rJuptlnin shoulli1M ab/~ CDQPP~jDr Q rrvacruion Dr
,rwdijU;o/iOll filth'! 1X'Ct:Uart'QllletNllt which war fIIDIk 021 r& ctnrdw1tJ11 OliMdUpuit nJOWriDII P1fJCUJ.

I note that under UIl: SouthAustralian regime, the arbitramr mayrequire the service provider and
prospective user to form a contracton terms and conditions of access as specified in the arbitration
decision, TheSouthAustralian regime appears to allow the parties to determine what constltutes 8

material cbaoge in circumstances and to incorporate provisions to this effect in such a contract,
including whethera. material changein circumstances would require a reopening ofnegotiations.

While theSouthAustralian regimedoes not specifically allow for revocation or modification of lhe
access arrangement once the contracthas been signed, it doesnot precludereview or re-negodanon
in the case of material changes of circumstances. I alsonote that the regime does not pn:clude the
application of common law principles (suchas thedoctrine of frustration) to such cenrracts,

CIa:au 6(4)(1) Thl tlisplll~ f'wlutifNI hoJySJIIHlIJ QnIJ impctiJI tJy uisting ",Ill qfGperson 10 III. Gftu;1JJq WNU" r1ul iJUplllt!

n:solMliDlIbod, IItu consUhred wheWI' then ua~ fDr~riJmtJ/tlw pnsttn aJIII, Ifappmprillu" deul17nlnJlJd sudt
~lJlioA.

I note that lhe South Australian Regime replicateS thai National Regime in relation to this issue, I
also note that theNee concludedthat the existingrightof a. person to use B facility is unlikely to be
impeded by the regulator and that the arbitratorcannotimpede the existingrights of a person to use
a facility (olhcr thanexclusivity rights arising on or after30 March 1995).

C1mJs. 6(4)(11I) T1w OWIU!'r or unr oj CI soviet!sludlnDt ftIt8Il8' ill ctJ1UJJII:rlor eM~Yp4U OJIWtlUrinB ~tIUJt ID 11m~ by
anDllu:rpcn(pL

I note that the SouthAustralianRegime appliesPart 3 of the Gas PipeliJles AccessLaw (GPAL)
which is in part designed10 ensure that the service provider docs not prevent or hinder access to a
service providedby a coveredpipeline.

I nore lhat several submi&&ions to theNee in thecontext of its assessment of the National Regime
expressedconcems that the Codedoes not provide sufficient safeguards against hoarding of
~acity (which mayconstitute a formofhindering access). I note tbat provisions in Part 3 of the
GPAL may help to addtcss the issue of capacity hoarding. .

aau 6(4)(11)~~ accqwuinr arrwtgtJrWIU shoIdil bereqrAlndJol' lite tdt:truttU ofa bMnal whkh tI1'e t:tnD'6IlIy rM fJCt:US

nJglnv.

The SouthAustralian Regime applies Section 4 of the Code in pItrtidingfor ring fcucing
arrangements eonsistent with this clause. In addition, theregulatormayrequire the service provider
to meet additional ring fencing requirements or waive anyof the serviceproviders' minimum
obligations. I agree with theNCC's assessment that theSouthAw;trali.an Regime is consistentwith
this clause.

CIIlIU, 6(4Ko) TMd4puu ruo1JlJitJ" body. orrcl~(JJ<tJwrilJ""/wrr provl4djor und4r1JH&if~u,ill4Ii;)n. 6lwrJJ hawracr:ar
IA j'iruJndol~Qlftloth.,.tlmMIIin, UUlm7lD/iDta puI4i1UlIg 10 t.J "rvib&.

The GPAI.. confers on the regulatorthe power to require any personto provideit with information
or documents which the regulatorhas reason to believe will assist it in carrying out cer:tain functions
under theSouthAustralian Regime. I consider that theSouth Ausrralian Regimeis consistentwith
this clause.
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C14IU, 6(4)(p) When more thtzn on~ $lJlle or Territory acC£D IQUM appliu toa servic«: Ilrose rqUnu shollld In wflSislmtland.
oy trIUJn.f oflies/cdjllri.sdicriofl or odr~r t:DUptralivc u,uliJrfDn xhDM. prtJVfIU/01'a Jlns:le pr'DCWJDrpl!17DIU to Ji!" a«tW to lh«
sef'Vi«, a single beltfJ tf} rrsok JhpIllCS abow IIIfy tJlfMCl of 0&"" IIIIIlIl singleforum for ""(J~/IIMIII ofQCJCUI arrtZl1fU'Wnu.

I am satisfied that theSouth Australian Regime is consistent with this principle. The South
AustralianRegime includes a numberofprocesses tostreamline regulationof cross-border
pipelines. including mechanisms for dispute resolution andenforcementof access arrangements. I
note that the ACCC will be the regulatorof all transmission pipelines and SAlPAR the regulatorfor
distributionpipelines, and that a classification process will be in place to determine ifa pipeline is a
transmissionor distribution pipeline. For distribution pipelines which cross borders, a processhas
been put In place to establish thejurisdictionalregulator and the RelevantMinister. based on which
jurisdiction bas the 'closest connection" with the facility.

PERIOD OFDURATION FOR THE CERTIFICATION

I have decided that theSouth AustralianRegime be certified for a period of 15years. 1believe that
the duration for the certification appropriarcly provides infrastructure owners/operators and users a
degree ofcertainty in the regulatory environment, especially in the development of new
infrestructcre, The coverageand revocation provisions of the regime will providethe opportunity
foc review of irs application to specificfacilities within the period of certification.

IoeHockcy
Minister fOf Financial Services and Regulation

-_...- ...... - ---- .-.. _.;- - . ..-...


