




















































































































































































































































































































































































































Hamersley Railway Draft Recommendation

Appendix C Arbitration of access disputes under Part IlIIA

C.1  Part llIA of the TPA sets out a number of provisions governing how the ACCC (the

Commission) must arbitrate an access dispute. The key provisions relevant to

considering the Hamersley Application are: sections 44V(2)-44V(5); section 44W;
section 44X; section 44XA; section 44Y; and section 44ZZCA.

Section 44V(2)-44V(5): Determination by Commission

44V(2)

44V(3)

44V/(4)

44V(5)

A determination may deal with any matter relating to access by the third party
to the service, including matters that were not the basis for notification of the
dispute. By way of example, the determination may:

(a)  require the provider to provide access to the service by the third
party;

(g) require the third party to accept, and pay for, access to the service;

(h)  specify the terms and conditions of the third party's access to the
service;

(i) require the provider to extend the facility;

1] require the provider to permit interconnection to the facility by the
third party;

(k)  specify the extent to which the determination overrides an earlier
determination relating to access to the service by the third party.

A determination does not have to require the provider to provide access to the
service by the third party.

Before making a determination, the Commission must give a draft
determination to the parties.

When the Commission makes a determination, it must give the parties to the
arbitration its reasons for making the determination.

Section 44W: Restrictions on access determinations

44W(1)

The Commission must not make a determination that would have any of the
following effects:

(a)  preventing an existing user obtaining a sufficient amount of the
service to be able to meet the user's reasonably anticipated
requirements, measured at the time when the dispute was notified;

(b)  preventing a person from obtaining, by the exercise of a pre
notification right, a sufficient amount of the service to be able to
meet the person's actual requirements;

(c)  depriving any person of a protected contractual right;
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(d)

(e)

(f)

resulting in the third party becoming the owner (or one of the
owners) of any part of the facility, or of extensions of the facility,
without the consent of the provider;

requiring the provider to bear some or all of the costs of extending
the facility or maintaining extensions of the facility;

requiring the provider to bear some or all of the costs of
interconnections to the facility or maintaining interconnections to the
facility.

Section 44X: Matters that the Commission must take into account

44X(1)

44X (2)

The Commission must take the following matters into account in making a final

determination:

(aa)

(a)

(b)

(c)
(d)
(e)

(ea)

(f)

(8)
(h)

the objects of this Part;

the legitimate business interests of the provider, and the provider's
investment in the facility;

the public interest, including the public interest in having competition
in markets (whether or not in Australia);

the interests of all persons who have rights to use the service;
the direct costs of providing access to the service;

the value to the provider of extensions whose cost is borne by
someone else;

the value to the provider of interconnections to the facility whose
cost is borne by someone else;

the operational and technical requirements necessary for the safe
and reliable operation of the facility;

the economically efficient operation of the facility;

the pricing principles specified in section 44ZZCA.

The Commission may take into account any other matters that it thinks are

relevant.

Section 44XA: Target time limits for Commission’s final determination

44XA(1)

The Commission must use its best endeavours to make a final determination

within:

(a)

(b)

the period (the standard period ) of 6 months beginning on the day it
received notification of the access dispute; or

if the standard period is extended—that period as extended.
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Section 44Y: Commission may terminate arbitration in certain cases
44Y(1) The Commission may at any time terminate an arbitration (without making a
final determination) if it thinks that:

(a)  the notification of the dispute was vexatious; or

(b) the subject matter of the dispute is trivial, misconceived or lacking in
substance; or

(c) the party who notified the dispute has not engaged in negotiations in
good faith; or

(d)  access to the service should continue to be governed by an existing
contract between the provider and the third party.
44Y(2) In addition, if the dispute is about varying an existing determination, the
Commission may terminate the arbitration if it thinks there is no sufficient
reason why the previous determination should not continue to have effect in
its present form.

Section 44ZZCA: Pricing principles for access disputes and access undertakings or
codes
4477CA The pricing principles relating to the price of access to a service are:

(a)  that regulated access prices should:

(i) be set so as to generate expected revenue for a regulated
service or services that is at least sufficient to meet the
efficient costs of providing access to the regulated service or
services; and

(i) include a return on investment commensurate with the
regulatory and commercial risks involved; and

(b)  that the access price structures should:

(i) allow multi-part pricing and price discrimination when it aids
efficiency; and

(i)  notallow a vertically integrated access provider to set terms
and conditions that discriminate in favour of its downstream
operations, except to the extent that the cost of providing
access to other operators is higher; and

(c)  that access pricing regimes should provide incentives to reduce costs
or otherwise improve productivity

Page 138


http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s44y.html
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s4.html#commission
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s44b.html#final_determination
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s152ac.html#access
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s44b.html#service
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s44b.html#provider
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s44b.html#third_party
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s10.02.html#vary
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s44b.html#determination
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s4.html#commission
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s44b.html#determination
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s95a.html#price
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s152ac.html#access
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s44b.html#service
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s152ac.html#access
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s95a.html#price
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s44b.html#service
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s95a.html#services
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s152ac.html#access
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s44b.html#service
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s95a.html#services
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s152ac.html#access
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s95a.html#price
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s95a.html#price
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s152ac.html#access
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s44b.html#provider
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s152ac.html#access
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s152ac.html#access

Hamersley Railway Draft Recommendation

References

Hilmer Report. See Independent Committee of Inquiry into a National Competition Policy.

Independent Committee of Inquiry into a National Competition Policy (Chair: Prof F G
Hilmer) 1993, National Competition Policy, AGPS, Canberra.

Mt Newman recommendation. See NCC 2006.

NCC (National Competition Council) 2004, Application by Services Sydney for declaration of
sewage transmission and interconnection services provided by Sydney Water, Final
recommendation, Melbourne

—— 2006, Final recommendation: Fortescue Metals Group Ltd application for declaration
of a service provided by the Mt Newman railway line under section 44F(1) of the Trade
Practices Act 1974, Melbourne.

OECD 2001, Railway reform, regulation of freight transport markets, European Conference
of Ministers of Transport, Paris.

Queensland Rail 2006, Review of the economic costs of freight infrastructure and efficient
approaches to transport pricing, QR submission to Productivity Commission, Sub. no. 53.

WorleyParsons 2007, Port planning study and ultimate development plan, Update 2007,
report prepared for the Port Hedland port Authority.

Tribunal and court decisions

Re Services Sydney Pty Limited [2005] ACompT 7

Billiton Iron Ore Pty Ltd v National Competition Council [2007] FCAFC 157
Pacific National v Queensland Rail [2006] FCA 91

Queensland Co-operative Milling Association Ltd and Defiance Holdings Ltd (1976) 25 FLR
169

Sydney Airport Corporation Ltd v Australian Competition Tribunal [2006] FCAFC 146
Re Sydney International Airport [2000] ACompT 1

Acts and other instruments

Competition Policy Reform Bill 1995 (Cth), Explanatory Memorandum
Iron Ore (Hamersley Range) Agreement Act 1963 (WA)

Iron Ore (Yandicoogina) Agreement Act 1996 (WA)

Rail Safety Act 1998 (WA)

Trade Practices Act 1974 (Cth)

Trade Practices Amendment (National Access Regime) Act 2006 (Cth)

Trade Practices Amendment (National Access Regime) Bill 2005 (Cth), Explanatory
Memorandum

Page 139



